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The i.iontana Environmental Policy Act (I'IEPA) , 75-1-101, I'ICA

(f98f), was passed by the Legislature and became law in L97L. The

stated purpose of the act is to declare a state policy which

will encourage productive and enjoyable harmony between man and

his environment, to promote efforts which will prevent or eliminate

damage to the environment and biosphere and stimulate the health

and welfare of man, to enrich the understanding of- the ecological

systems and natural resources important to the state, and to

establish an environmental quality council." 75-L-102. In 75-1-103,

it is declared that "the continuing policy of the State of

Montana, in cooperation with the federal government and 1ocal

governments, and other concerned public and private organizations,

to use all practicable means and measures, including financial and

technical assistance, in a manner calculated to foster and oromote

the general welfare, to create and maintain conditions under which

man and nature can coexist in productive harmony, and fulfill the

social, economic, and other requirements of present and future

generations of Montanans. "

The principal tool designed to achieve these goals is the

requirement that state agencies pr.ePare a detailed statement
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describing the impact of major actions of state government signifi-

cantly affecting the quality of Lhe human environment.I Each

environmental impact statement (EIS) must discuss:

any adverse environmental effects which cannot be
avoided should the proposal be implemented;

alternatives to the proposed action;

the relationship between local short-term uses
of man's environment and the maintenance and
enhancement of long-term productivity ;

any irreversible and irretrievable conrnitments
of resources which would be involved in Lhe
proposed action should it be implemented.
ts-L-20L (i) (a) (iii)

l,Ihile this general mandate sounds unequivocal, there has been

and still is considerable controversy concerning the actual effect

of the language on agency actions. Two imPortant and somewhat

intertwined issues constitute the nucle'.rs of this controversy:

(i) \tlhat effect on I,{EPA and the EIS requirement does express

language in other statutes have when an agency is acting thereunder

in considering a proposed action, i.e. in reviewing a permit

application? Does the more specific mandate in the permitting

statute circumscribe the agencies' general responsibilities under

},IEPA?

(ii) Does MEPA grant agencies the authority to prevent a proposed

action from taking place in ligirt of information obtained in the

EIS process? I,Iore specifically, may an agency deny a permit solely

on MEPA grounds?
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To date only the first of these two issues appears to have

been resolved, and perhaps only in part.2 In Lg76, the Montana

Supreme Court had before it a case in which it analyzed the effect
of I,IEPA on agency decision making when acting pursuant to other

state laws. The case, l,lontana \dilderness Association v. Board of

Health and Environmental Sciences3 concerned the removal by the

Department of llealth and Environmental Sciences of sanitary

restrictions on the proposed Beaver Creek South Subdivision to be

located in Gallatin County. The jurisdiction of the department

arose under the Sanitation in Subdivisions Act4, which requires

the department to review proposed subdivisions for water supply,

sewage disposal, and solid waste disposal. Concurrent with its

revier,v of the above criteria, the department prepared an environ-

mental impact statement stemming from the proposed state action

of removing sanitary restrictions on the Beaver Creek South Sub-

division. Thirty days after the issuance of a final environmental

impact statement, the department issued and delivered to Beaver

Creek a certificate removing the sanitary restrictions on its plat.

Just prior to this event, the Montana tr{ilderness Association com-

menced an action in District Court seeking a permanent injunction

preventing this action from taking place. The suit alleged that

the environmental impact statement prepared by the department was

inadequate and as such the department had failed to comply with

MEPA. The District Court, having conducted a detailed comparison
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of the EIS with the requirements set out in I{EPA, found that the

procedure adopted by the department in promulgating the EIS was

wholly inadequate to meet the standards established in the statute.5

The Supreme Court heard the case on appeal and on July 22, L976

issued an opinion that affirmed the District Court's decision. The

court held that the department was indeed required by I1EPA to conduct

a comprehensive review of the environmenLal consequences of its

decision regarding sanitary restrictions and that the EIS prepared

thereunder was procedurally inadequate due to an insufficient

discussion and consideration of the fu11 range of environmental

factors required by MEPA. On December 30, L976, however, the court

made a strange turnaround and issued a second opinion, following a

rehearing, which completely reversed the earlier decision. In a

180 degree shift, the court held that the Sanitation in Subdivisions

Act dictates that the Health Department act only in accordance with

those criteria specifically expressed in the act, i.e. consider

only sewage, solid waste, and water supply. The court reasoned that

MEPA could not expand the department's review of subdivisions beyond

those specific criteria since this would create a direct conflict

with the legislative policy of local control as expressed in the

Subdivi.sion and Platting Act. 6

Although this ruling has invited sLrong criticism, T it must be

regarded at this time as the 1aw on the matter. Given Lhis inter-

pretaLion, it must also be accepted that an agencyrs responsibilities

under i4EPA can in fact be circumscribed by other statutes. h'hether
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or not this holding will be limited to those instances where a

state versus local control element exists is somewhat unclear and

left to further judicial interpretation. Moreover, whether this
result was intended by the Legislature in light of language in
MEPA whieh states: "The policies and goals set forth in this act

are supplementary Lo those set forth in existing authorizations of
all boards, commissions, and agencies of the state. "8 is even further
in doubt.

The second issue of critical and controversial significance

regarding MEPA and the EIS resuirement, the question of what

substantive value an EIS has in agency decision-making, has not yet

been resolved by the Montana courts.9 It is sometimes stated however

that this issue was heard and decided by the Supreme Court in the

Beaver Creek South """..10 As mentioned earlier, that case held

only that I,IEPA could not extend state control over subdivisions

beyond matters of water supply, sewage, and solid waste, since this

would be in direct conflict with the policy of local control as

expressed in the Subdivision and Platting Act. A more expansive

interpretation of that decision may not only be erroneous but harmful

and misleading to agencies as they proceed in implementing the act.

I,,,Ihether this issue is ultimately resolved by the courts or the

Legislature, 3o examination of agency implementation of MEPA, through

compliance with the EIS requirement may be appropriate. From the

outset there has been substantial variation among agencies in their

approach to implementing MEPA. The first Environmental Quality



Page 6

Council, in October of L97L, issued a set of interim guidelines

to assist agencies in the preparaLion of environmenLal impact

statements. ll The subsequent internal procedures adopted by the

agencies ranged from those of extreme simplicity to others which

constituted a comprehensive, carefully prepared outline. Some

agencies did not prepare any internal procedur.". l2 Additionally,

there was a lackluster effort by agencies to comply with Section

69-6505, RCM, L94713 which required all agencies of the state to

review their present statutory authority, administrative regulations,

and current policies and procedures for the purpose of identifying
inconsistencies and discrepancies which would prevent full compli-

ance with the purposes and provisions of MEPA.14 Any such discrepancy

was to be reported to the governor and the EQC by July l, L972 along

with proposed measures for remedying the conflict. The apparent

failure of one agency to diligently comply vrith this directive may

have been the cause of costly litigation several years later. In L979

the Montana Supreme Court issued a decision in Ka{L!!ak v. Anaconda
'1 tr

Company'J, a case which involved a conflict of MEPA with the Hard-Rock

Mining Act.16 The statutory time frame given for agency action on

permit applications was incompatible with the requirement that an EIS

be prepared prior to taking action. Follornring clear federal precedent

the court held that because this constituted an irreconcilable

conflict, 3D EIS would not be required. Interestingly, the L977

Legislature had already amended the Metal Lline Act creating flexibility

in the time frame to allow for EIS preparation in al1 future
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applications. 17

Nonetheless in the first year of its existence, MEPA was

responsible for the production of 64 EISs. 18 Although there is

no real indication of whether or not the information contained

in these documents was considered in the decision-making process,

this does represent an attempt at good faith cornpliance by most

agencies. If the system did not operate entirely as Lhe Legis-

lature had intended, it was perhaps largely due to a genuine lack

of understanding on the part of the agencies, including the EQC,

as to what role an EIS was required to play in the decision-making

process. Evidence of this is the fact that the early EQC guide-

lines were absent a discussion of how the EISs were expected to

be utilized. It was not until the rules had been revised for the

third time that the EQC included a discussion of the EISs role

in agency planning and decision-making. 19 Significantly this
inclusion occurred only after it had been determined that the EQC

actually lacked any authority to impose its guidelines on executive

branch agencies. The EQC's authority to act in this regard had

previously been questioned from tirne to time and even the EQC

seemed to exhibit a lack of confidence in its ability to prescribe

rules.20

It was not untiL L975, however, that this issue was finally

resolved. On April L7 the First Judicial District Court decided

the l,{ontana Wilderness Association v. The Board of Land Cornrnissioners2l

case. In that case the

unenforeeable since the

court held that the EQC's guidelines were

powers of the EQC staff were limited Lo the
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making of studies and recoramendations. The court in its dicta

also strongly cri.tLcLzed both the executive and legislative branches

of the state government for failing to develop a workable system

for effective enforcement of MEPA.

This chastisement resulted in an almost immediate response

by the governor. 0n April 30, L975 Thomas Judge by executive order

created a connnission on environmental quality, the CEQ, which was

directed to work with the EQC and other agencies of the executive

branch and the public to promulgate uniform MEPA rules.22 In

itlovember a public hearing was treld on proposed rules and on Janu-

ary 15, L976 a final revision of the model rules was issued which

incorporated, to a certain extent, the comments and suggesLions

received at the hearLng.23 These rules did not, however, include a

provision outlining the proper use of an EIS as was found in the

May L975 EQC guidelines. The executive branch agencies when adopting

these rules also did not choose to include any such provision of

their own.

Although purposefully critical in its analysis, an EQC staff

report by Steven Perlmutter, entitled The Montana Environmenta.L

Policy Act - The First Five Years, provides a general understanding

of the early years of MEPA implementation. Perlmutter takes the

position that MEPA does have substantive importance that imposes

def inite requirements on agency actions. i^Ihile in his view the EIS

was often relegated to an improner subordinate role and perhaps even

used as a mere defense against litigation in some instances, he does
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admit that Lhe EIS process was partially serving its pr.rtpo"..24

The principal reason given for this conclusion was that public

awareness and participation in the EIS process tended to make

agencies more aware of environmental concerns and they were there-

fore making fewer decisions behind closed doors withorrt adequate

data supporting their actions. Additionally, he felt that private

developers were beginning to consider environmental factors in

their planning process prior to seeking agency approval for proposed

proj ects .

Looking beyond the first five years of MEPA, it can be

reported that since the publication of Perlmutter!s report, flo

drastic changes have occurred in the general treatment and perception

of MEPA and the EIS process by agency personnel. Prior to the very

recent action by the District Court in the Cabine! Resource Group

c"r"25, the significance of which has not yet been fully assessed,

only two notable events have occurred since Perlmutter's report was

written.26 The first is the Beaver Creeh SoutE decision II. Even

though this did not decide the procedural versus substantive issue,

it continues to be cited by many as having done so. For that reason,

in a practical sense, it has contributed to MEPA being regarded as

strictly procedural by many persons, including members of state

government.

The other noteworthy event was the re-establishment of the

Connnission on Environmental Qualit;z by Governor Judge on March 8,

L978, for the purpose of re-evaluating and updating the model MEPA

ruLes.27 As was done by the first CEQ, a draft set of rules was
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initially prepared and distributed to agencies and interested
persons for comment. Following a public hearing, a revised set

of model rules was prepared and later adopted by most of the

executive agenci"".28 While the rules were not a sharp departure

from the earlier version, they did attempt to clarify ambiguities

that may have existed. One interesting side note is that the

rules in draft form included an exception from the EIS requirements

for the production of EISs in the case of agency rule-making.

Because this was contrary to apparent legislative intent in light
of the fact that a bill atternpting to do the same had been defeated

by the LgTg LegisLaturez9, the CEQ was harshly crLtLcLzed and chose

to omit this frorn the final form.30 A summary of the comments received

on the proposed changes appeared in the l{ontana Administrative
Register on January L7, 1980 along with publication of the rules

in final form.3l

Since the adoption of the new rules, there appears to be a

tendency growing among agency personnel toward viewing the EIS process

as an important aid in decision-making.3Z If this is the case,

then it follows that environmental impact statements may be presently

serving a substantive role in many instances. If in fact MEPA was

intended to be substantive, then perhaps most agencies are now in
substantial compliance with its mandates. Before action is taken,

however, to insure ful1 compliance by all agencies, the EQC may wish

to make its own determination on the substantive versus procedural

MEPA issue. Indeed if I,{EPA is determined to be merely procedural

in nature, then all agencies may already be in full compliance.33
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In addition, agencies were authorized and directed to:
(i) utilize a iystematic, interdisciplinary approach which
will insure the integrated use of the natural and social
sciences and the environmental design arts in planning and
in decisionmakinB urhich may have an impact of man's environ-
ment; (ii) identify and develop methods and procedures which
rvill insure that presently unquantified environmental
amenities and values may be given appropriate consideration
in decisionmaking along with economic an<l technical con-
siderations; 75-L-20L (1) (b) (i); (ii) MCA (1981).

A very recent case deciCed by the First Judicial District
Court on January 25,L982, _Cabinet Resou@-
ment of State Lbnds, No. + e.
@ected to be appealed.

171 Mont. 477 559 P.2d LL57 (L976) (Haswell, J, dissenting).

MCA Section 76-4-L0L et seq. (f98f).

Ibid at 506. The District Court expressly declined to revier,r
the substantive merit of the department's reasoning.

l,lCA Section 76-3-tOl et seq. (198f).

Justice Haswell, in bitter dissent, was convinced that the
local jurisdiction argurilent was a blatant "red herring" in
this case.

I'ICA Section 75-L-20L' (1981).

As mentioned earlier, there is a recent lower court decision
regarding this issrre in the Cabinet Resolrrgg_trcaP case.
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A cormnon interpretation of that case
MEPA is merely procedural.

See Appendix 'nA".

Environmental Quality Council, First

This section has since been repealed

Environmental Quality Council, First

I{ont . __, 602 P .2d L47 (L97 9) .

MCA Section 82-4-101 et seq. (198f).

is that it held that

Annual Report L26 (L972)

in recodification.

Annual Report L29 (L972)14
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MCA Section 82-4-337 (1) (b) (ii) (r9Br).

Environmental Quality Council, First Annual Report L27 (L972).

See Section 6 Environmental Quality Council, Uniform Rules
for Environmental Impact StatemenLs, May 29, L975.

Philip D. Tawney, Are The Montana Environmental Policy Act
and the Environmental Quality Council Doing Their Job? A
Statutory and Agency Overvierv 27 (L976) (Unpublished report
in partial fulfillment of Master's Degree requirements at
University of Michigan; a copy is on file at the EQC offices)

Montana L/ilderness Association v. The Board of Land Commissioners,

Executive Order No. 4-75 (1975).

These rules as adopted by the Board and Department of Health
and Environmental Sciences appear as Appendix "E".

S. Perlmutter, The l,lontana Environmental Policy Act - The First
Five Years 25 (L976).

First Judicial District of Montana, No. 439L4 (L982).

There has been considerable unsuccessful activity in the
Legislature concerning MEPA vrhich is not discussed in this
report. See Deborah B. Schmidt, Report to Environmental Quality
Council on Legislative History of the Montana Environmental
Policy Act and the Environmental Quality Council, July 13,
1981. See ApDendix "I".
Executive 0rder No. 4-78 (f978).

These rules as adopted by the Department of State Lands appear
in the Appendix as "G".

SB 506, sponsored by Senator Roskie (L979).

The Department of Agriculture, in error, adopted the draft
version.

See Appendix "G".

At an EQC meeting on ltrovember L6, 1981, representatives from
the Departments of Health and Environmental Sciences, Highways,
Natural Resources and Conservation, and Fish, I,Iildlife, and
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Parks indicated thaL the EIS process is in most cases useful
in agency decision-making. The Departments of Commerce
and State Lands did not respond to this inquiry, while
the Department of Agriculture chose noL to participate at
the meeting. See minutes of this meeting.

A possible exception may be in the area of agency rulemaking
where most agencies rareLy if ever elect to prepare EISs.

33



69-6512. Appointment of employees. The executive
director, subject to the approval ofthe council may appoint
whatever employees are necessary to carry out the provi-
sions of this act, within the limitations of legislative
appropriations.

History: En. Sec. 12, Ch. 238, L. f971.

69-65f3. Term and removal of the executive director.
The executive director is solely responsible to the
environmental quality council. He shall hold o{ffce for
a term of two (2) years beginning with July I of each
odd-numbered year. The council may remove him for mis-
feasance, malfeasance or nonfeasance in oflice at any time
after notice and hearing.

History: En. Sec. f3, Ch. 238, L. 197f.

69-6514. Duties of executive director and staff. It shall
be the duty and function of the executive director and
his staff

(a) to gather timely and authoritative information con-
cerning the conditions and trends in the quality of the
environment both current and prospective, to analyze and
interpret such information for the purpose of determing
whether such conditions and trends are interfering, or
are likely to interfere, with the achievement of the policy
set forth in section 3 (6$6503) of this act, and to compile
and submit to the govemor and the legislative assembly
studies relating to such conditions and trends;

(b) to review and appraise the various programs and
activities of the state agencies in the light of the policy
set forth in section 3 (6S6503) of this act for the purpose
of determing the extent to which such programs and
activities are contributing to the achievement of such pol-
icy, and to make recommendations to the govemor and
the legislative assembly with respect thereto;

(c) to develop and recommend to the govemor and the
legislative assembly, state policies to foster and promote
the improvement of environmental quality to meet the
conservation, social, economic, health, and other require-
ments and goals of the state;

(d) to conduct investigations, studies, surveys'
research, and analyses relating to ecological systems and
environmental qual ity;

(e) to document and define changes in the natural envi-
ronment, including the plant and animal systems, and to
accumulate necessary data and other information for a

continuing analysis of these changes or trends and an
interpretation of their underlying causes;

(f) to make and fumish such studies, reports thereon,
and recommendations with respect to matters of policy
and legislation as the legislative assembly requests;

(g) to analyze legislative proposals in clearly environ-
mental areas and in other fields where legislation might
have environmental consequences, and assist in prepara-
tion of reports for use by legislative committees, adminis-
trative agencies, and the public.

(h) to consult with, and assist legislators who are prepar-
ing environmental legislation, to clarify any deficiencies
or potential conflicts with an overall ecologic plan.

(i) to review and evaluate operating programs in the
environmental field in the several agencies to identiS
actual or potential conflicts, both among such activities,
and with a general ecologic perspective, and to suggest
Iegislation to remedy such situations.

() to transmit to the govemor and the legislative assem-
bly annually, and make available to the general public
annually, beginning July l, I972, an environmental qual-
ity report conceming the state of the environment which
shall contain

(1) the status and condition of the major natural, man-
made, or altered environmental classes of the state, includ-

ing, but not limited to, the air, the aquatic, including sur-
face and ground water, and the terrestrial environment,
including, but not limited to, the forest, dryland, wetland,
range, urban, suburban, and rural environment;

(2) the adequacy ofavailable natural resources for fulffl-
ling human and economic requirements of the state in
the light ofexpected population pressures;

(3) current and foreseeable trends in the quality, man-
agement and utilization of such environments and the
effects of those trends on the social, economic, and other
requirements of the state in the light of expected popula-
tion pressures;

(4) a review of the programs and activities (including
regulatory activities) of the state and local govemments,
and nongovemmental entities or individuals, with par-
ticular reference to their effect on the environment and
on the conservation, development and utilization of
natural resources; and

(5) a program for remedyingthe deficiencies of existing
programs and activities, together with recommendations
for legislation.

Historyr En. Sec. 14, Ch. 238, L. f971.

69-6515. Examination of records of government
agencies. The environmental quality council shall have
the authority to investigate, examine and inspect all
records, books and files of any department, agency, com-
mission, board or institution of the state of Montana,

History: En. Sec. f5, Ch. 238, L. 1971.

69-6516. Hearings by council - enforcement of
subpoenas. In the discharge of its duties the environmen-
tal quality council shall have authority to hold hearings,
administer oaths, issue subpoenas, compel the attendance
of witnesses, and the production of any papers, books,
accounts, documents and testimony, and to cause depos!
tions of witnesses to be taken in the manner prescribed
by law for taking depositions in civil actions in the district
court. In case of disobedience on the part of any person
to comply with any subpoena issued on behalf of the coun-
cil, or any committee thereof, or of the refusal of any wit-
ness to testifr on any matters regarding which he may
be lawfully interrogated, it shall be the duty of the district
court of any county or the judge thereof, on application
ofthe environmental quality council to compel obedience
by proceedings for contempt as the case of disobedience
ofthe requirements ofa subpoena issued from such court
on a refusal to testify therein.

History: En. Sec. 16, Ch.238' L. 197f.

69-65U. Consultation with other groups 
- utilization

of services. In exercising its powers, functions, and duties
under this act, the council shall

(a) consult with such representatives of science, indus-
try, agriculture, labor, conservation organizations, educa-
tional institutions, local governments and other groups,
as it deems advisable; and

(b) utilize, to the fullest extent possible, the sewice,
facilities, and information (including statistical informa-
tion) of public and private agencies and organizations,
and individuals, in order that duplication of effort and
expense may be avoided, thus assuring that the commis-
sion's activities will not unnecesarily overlap or conflict
with similar activities authorized by Iaw and performed
by established agencies.

Historyr En. Sec. 17, Ch. 238, L. 1971.

Effective Date
Section 18 of Ch. 238, Laws l97l
provided the act should be in effect
from and after its passage and
appmval. Approved March 9, 1971.
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APPENDIX 
IIA'I

Revised Guidelines*
For Environmental lmpact Statements required by the Montana

Environmental PolicY Act of 1971

Adopted by Envlronmental Quallty Councll, July 21,1972

PURPOSE

The purpose of Section 69-6504 (b) (3) ofthe Montana
Environmental Policy Act (MEPA) and of these
guidelines is to incorporate into the agency decision-
making process careful and thorough consideration
ofthe environmental effects ofproposed actions, and
to assist agencies in implementing the MEPA in a
uniform, deliberate manner.

POLICY
a. As early as possible and in all cases prior to any

agency decision concerning major action or
recommendation or a proposal for legislation that
significantly affects the environment, State
agencies shall, in consultation with other approp-
riate agencies and individuals, both in the public
and private sectors, assess in detail the potential
environmental impact in order that adverse
effects are avoided and environmental quality is
maintained, enhanced, or restored to the fullest
extent practicable. In particular, it is especially
important that alternative actions that will
minimize adverse impacts shall be explored and
both the long and short-range implications to the
human environment and to nature shall be
evaluated in order to avoid, to the fullest extent
practicable, undesirable consequences for the
environment as a whole.

The language in Section 69-6504 is intended to
assure that all agencies of the State shall comply
with the directives set out in said Section "to
the fullest extent possible" under their statutory
authorizations and that no agency shall utilize an
excessively narrow construction of its existing
statutory authorizations to avoid compliance.

b. For the pu{pose of implementation of the MEPA,
the term "human environment" is to be broadly
construed to include not only social, economic,
cultural, and esthetic factors, but is also, and par-
ticularly, intended to include the biophysical
properties of natural ecosystems, including
plants, animals, man, their relationship with each
other, and with all environmental components of
air, water, and land: otherwise known as
"ecology".

AGENCY PROCEDURES

a. Each agency shall establish its own formal proce-
dures for:

(1) Identifying those agency actions and deci-
sions requiring environmental statements, the
appropriate time prior to decision for the con-

+Freely adapted from the Federal guidelines as published in 36 Federal
Register, 772+7729, April 23, 1971.

sultation required by Section 69-6504 (b) (3)

and the agency review process for which
environmental statements are to be available;

(2) Obtaining information required in their pre-
paration;

(3) Designatingthe officials who are to be respon-
sible for the statements;

(4) Consulting with and taking account of the
comments of appropriate agencies, and the
public, whether or not a statement is pre-
pared; and

(5) Meeting the requirements of Section 69-6504
(b) (3) for providing timely public information
on plans and programs with environmental
impact, including procedures responsive to
Section 8 of these guidelines. These proce-
dures should be consistent with the
guidelines contained herein. Each agency
should file a copy of all such procedures with
the Environmental Quality Council (EQC)
which will provide advice to agencies in the
preparation oftheir procedures and guidance
on the application and interpretation of the
Council's guidelines.

In addition, it is suggested that each agency prepare
a flow chart outlining its EIS procedure. The flow
chart should include all points of review and
decision-making, and divisions of individual respon-
sibility.

4. STATE AGENCIES INCLUDED

Section 69-6504 (b) (3) applies to all agencies ofthe
State govemment. Each agency shall comply with
the requirements unless the agency demonstrates
that existing law applicable to its operations expressly
prohibits or makes compliance impossible.

5. ACTIONS INCLUDED

The following criteria shall be employed by agencies
in deciding whether a proposed action requires the
preparation of an environmental statement.

a. Actions include, but are not limited to:

(l) Recommendations or favorable reports relat-
ing to Iegislation, including that for appropria-
tions. The requirement for following the Sec-
tion 69-6504 (b) (3) procedure as elaborated
in these guidelines applies to both

(a) agency recommendations on their own
proposals for legislation; and

2.

3.
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b.

(b) agency reports on legislation initiated
elsewhere. (In the latter case only the
agency which has prin.rary responsibility
for the subject matter involved will pre-
pare an environmental impact state-
ment.)

(2) Projects, programs, and continuing activities:
directly undertaken by state agencies; sup-
ported in whole or in part through state funds
or involving a state lease, permit, license, cer-
tificate or other entitlement for use;

(3) Policy, regulations, and procedure making.

The statutory clause "major actions of State gov-
emment signiffcantly affecting the quality of the
human environment" shall be construed by
agencies with a view to the overall, cumulative
impact of the action proposed (and of further
actions contemplated). Such actions may be
localized and seemingly insignificant in their
impact, but if there is a potential that the environ-
ment may be significantly affected, the statement
shall be prepared.

In considering what constitutes major action sig-
nificantly affecting the environment, agencies
should bear in mind that the effect of many State
decisions about a project or a complex of projects
can be individually limited but cumulatively con-
siderable. Examples are when one or more
agencies over a period ofyears puts into a project
individually minor but collectively major
resources, or when several govemment agencies
individually make decisions about partial aspects
of a major action. The guiding principle is that
the whole can be greater than the sum of the
parts. The lead agency shall prepare an environ-
mental impact statement if it is foreseeable that
a cumulatively significant impact on the environ-
ment will arise from State action. "Lead agency"
refers to the State agency which has primary
authority for committing the State govemment to
a course of action with significant environmental
impact. As necessary, the Environmental Quality
Council will assist in resolving questions of lead
agency determination.

On predictably controversial issues, agencies
shall prepare pre-draft outlines of environmental
impact statements. These outlines shall be circu-
lated in a timely fashion to selected public
agencies, to selected private groups and individu-
als, and to private groups and individuals whose
interests will be significantly affected by the
proposed action, for review and comment.
Agencies shall give careful consideration to the
comments and suggestions elicited by this pro-
cess when they prepare their draft environmental
impact statement.

When en agency responsible for the issuance of
a state lease, permit, license, certificate, or other
entitlement for use, should be able to foresee that
the issuance of a large number of such entitle-
ments will, cumulatively, have a significant
impact upon the environment, an environmental

impact statement shall be prepared. Normal
agency procedures, as delineated in Section 3
a6o',re, shall be used in the preparation of such
an impact statement. Information supplied by
applicants for these entitlements may be used or
considered in the preparation of an impact state-
ment, but such information may not be submitted
by itself in place of an impact statement.

e. Section 69-6504 of the MEPA indicates the broad
range of aspects of the environment to be sur-
veyed in any assessment of significant effect.

The MEPA also indicates that adverse significant
effects include those that degrade the quality of
the environment, and curtail the range of beneff-
cial uses of the environment, and serve short-
term, to the disadvantage of long-term, environ-
mental goals. Significant effects can also include
actions which may have both beneficial and detri-
mental effects, even if, on balance, the agency
believes that the effect will be beneficial. Signifi-
cant adverse effects on the quality of the human
environment include both those that directly
affect human beings and those that indirectly
affect human beings through adverse effects on
the environment.

CONTENT OF ENVIRONMENTAL
STATEMENT

a. The following points are to be covered:

(1) A description ofthe proposed action includ-
ing information and technical data adequate
to permit a careful assessment of environmen-
tal impact by commenting agencies and the
public.

(2) The probable impact of the proposed action
on the environment, including impact on
ecological systems. Both primary and secon-
dary significantconsequences forthe environ-
ment shall be included. A primary impact is
one which generally results from a project
input; a secondary impact is one which gener-
ally results from a project output. Primary
impacts are usually more susceptible to
measurement and analysis by an agency prop-
osing an action because the primary impacts
are more immediately related to an agency's
area of responsibility and expertise. Secon-
dary impacts, on the other hand, usually
require analyses by a number of agencies
because they are not within any single agen-
cy's area of responsibility or expertise.

(3) Anv probable adverse environmental effects
which cannot be avoided, should the proposal
be implemented.

(4) Alternatives to the proposed action;
Section 69-6504 (b) (3) requires the responsi-
ble agency to "study develop, and describe
appropriate alternatives to recommend
courses of action in any proposal which
involves unresolved conflicts concerning
alternative uses of available resources." A
rigorous exploration and objective evaluation

6.
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of alternative actions (including no action at
all) that might avoid some or all of the adverse
environmental effects is essential. In addition,
there should be an equally rigorous considera-
tion of altematives open to other authorities.
Sufficient analysis of such alternatives and
their costs and impact on the environment
should accompany the proposed action
through the agency review process in order
not to foreclose prematurely options which
might have less detrimental effects.

(5) The relationship between local short-term
uses of man's environment and the mainte-
nance and enhancement of long-term effects
from the perspective that each generation is
trustee of the environment for succeeding
generations.

(6) Anv irreversible and irretrievable commit-
ments of natural and economic resources
which would be involved in the proposed
action should it be implemented. This
requires the agency to identify the extent to
which the action curtails the range of alterna-
tive and beneficial uses of the environment.

(7)A discussion of problems and objections
raised by other agencies and by private organi-
zations and individuals in the review process
and the disposition of the issues involved.
This section may be submitted separately
from the draft.

(8) Insofar as it is practicable, a balancing ofthe
economic bene{its to be derived from a prop-
osal with environmental costs.

(9) A listing ofall agency personnel having chief
responsibility for the preparation of the
statement; a brief account of the formal educa-
tion, training, and professional experience of
such personnel; and a description of the
sources ofdata, research or field investigation
on which the statement and its conclusions
are based.

Each environmental statement shall be prepared
in accordance with the precept in Section 69-6504
(b) ( 1) that all agencies "utilize a systematic, inter-
disciplinary approach which will insure the inte-
grated use of the natural and social sciences and
the environmental design arts in planning and
decision making which may have an impact on
man's environment."

Where an agency follows a practice of declining
to favor an altemative until public hearings have
been held on a proposed action, a draft environ-
mental statement may be prepared and circulated,
indicating that two or more altematives are under
consideration. Of necessity, this commits the
agency to the preparation and circulation of a
statement indicating its choice of a final alterna-
tive.

Agencies which are required to submit state-
ments under Section 102 (2) (c) of the National
Environmental Policy Act may, with EQC

approval, substitute copies of that statement in
lieu of the Section 69-6504 (b) (3) requirement
of the MEPA.

e. Appendix I prescribes the form of the draft
environmental statement.

STATE AGENCIES TO BE CONSULTED IN
CONNECTION WITH PREPARATION OF
ENVIRONMENTAL IMPACT STATEMENTS.

A state agency considering an action requiring an
environmental statement for which it takes primary
responsibility shall consult with and obtain the com-
ment on the environmental impact of the action of
state agencies or institutions with jurisdiction by law
or special expertise with respect to any environmen-
tal impact involved.

In addition, any state agency responsible for a draft
environmental statement may seek comment from
appropriate federal and local agencies, from private
individuals, organizations and institutions, and in
particular from private parties whose interests are
Iikely to be significantly affected by the proposed
action.

Agencies seeking comment shall determine which
one or more of the agencies or institutions are approp-
riate to consult on the basis ofthe areas ofexpertise.
It is recommended that these agencies and institu-
tions establish contact points for providing comments
on the environmental statements and that depart-
ments from which comment is solicited coordinate
and consolidate the comments of their component
entities. It is further recommended that each agency
establish a "fund file" of expertise available from
the public and private sectors. The requirement in
Section 69-6504 (b) (3) to obtain comment from state
agencies having jurisdiction or special expertise is
in addition to any specific statutory obligation ofany
state agency to coordinate or consult with any other
agency. Agencies seeking comment shall establish
time limits of not less than thirty (30) days for reply,
after which it may be presumed, unless the agency
consulted requires a specified extension of time, that
the agency consulted has no comment to make.
Agencies seeking comment should endeavor to com-
ply with requests for extensions of time up to fifteen
(15) davs. Failure of EQC to publicly comment on
any agency's environmental statement does not imply
tacit approval ofthat agency action.

USE OF STATEMENTS IN AGENCY REVIEW
PROCESSES: DISTRIBUTION TO
ENVTRONMENTAL OUALITY COUNCIL:
AVAILABILITY TO PUBLIC.

a. Agencies will need to identifo at what state or
stages of a series of actions relating to a particular
matter the environmental statement procedures
of these guidelines will be applied. It will often
be necessary to use the procedures both in the
development of a state program and in the review
of proposed projects within the program. The
principle to be applied is to obtain views of other
agencies and the public at the earliest feasible
time in the discussion and development of prog-
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ram and project proposals. Care should be taken
to avoid duplication but when action is consi-
dered which differs significantly from other
actions already reviewed pursuant to Section 69-
6504 (b) (3) of the MEPA, an environmental state-
ment shall be provided.

Two (2) copies of draft environmental statements,
and two (2) copies of the final text of environmen-
tal statements (if prepared) together with all com-
ments received thereon by the responsible
agency from all other agencies and from private
organizations and individuals, shall be supplied
to the office of the Executive Director of the
Environmental Quality Council. It is important
that draft environmental statements be prepared
and circulated for comment and furnished to the
Environmental Quality Council, the Governor,
and the public at the earliest possible point in
the agency review process in order to permit
meaningful consideration of the environmental
issues before an action is taken. It is not the intent
of the MEPA that the environmental statement
be written to justify decisions already made. No
administrative action subject to Section 6S6504
(b) (3) shall be taken sooner than sixty (60) days
after a draft environmental statement has been
circulated for comment, fumished to the Council
and except where advance public disclosure will
result in significantly increased costs ofprocure-
ment to the government, made available to the
public pursuant to these guidelines. If the
originating agency has a full and good faith con-
sideration of the environment in its plans, and
if this is reflected in favorable comments from
review agencies and the public, the draft state-
ment may be considered as satisfying the require-
ment of MEPA for a detailed statement. Agencies
satisfying the requirement of MEPA with the draft
statement must submit two (2) copies of all com-
ments received thereon together with formal
notification of the final decision on the proposed
action. Agencies must fumish the same informa-
tion (final decision and all comments on draft)
to all commenting entities, whether public or
private, as a logical termination to the process.
In cases where the {inal environmental statement
is required administrative action shall not be
taken sooner than thirty (30) days after the final
text has been made available to the Council and
the public. If the final text of an environmental
statement is filed within sixty (60) days after a
draft statement has been circulated for com-
ment, fumished to the Council and made public
pursuant to this section of these guidelines, the
thirty (30) day period and sixty (60) day period
may run concurrently to the extent that they over-
lup.

With respect to recommendations or reports on
proposals for Iegislation to which Section 69-6504
(b) (3) applies, a draft environmental statement
may be fumished to the appropriate legislative
committee and made available to the public pend-
ing transmittal of the comments as received and
the ffnal text, if required.

All agencies shall make available to the public
all the reports, studies, and other documents that
may and should underlie the draft and final
impact statements and comments.

Where emergency circumstances make it neces-
sary to take an action with significant environ-
mental impact without observing the provisions
of these guidelines conceming minimum periods
for agency review and advance availability of
environmental statements, the agency proposing
to take the action shall consult with the EQC
about altemative arrangements. Similarly, where
there are over-riding considerations of expense
to the state or impaired program effectiveness,
the responsible agency shall consult with the
EQC concerning appropriate modifications of the
minimum period.

In accord with the MEPA, agencies have an affir-
mative responsibility to develop procedures to
insure the fullest practicable provision of timely
public information and understanding of agency
plans and programs with environmental impact
in orderto obtain the view ofinterested and signi-
ficantly a{Iected parties.

These procedures shall include, whenever
appropriate, provision for public hearings, and
shall provide the public with relevant information
including information on alternative courses of
action. Agencies which hold hearings on proposed
administrative actions or legislation shall make
the draft environmental statement available to the
public at least thirty (30) days prior to the time
of the relevant hearings. Hearings shall be pre-
ceded by adequate public notice and information
to identify the issues and to obtain the comments
provided for in the guidelines and should in all
ways conforrn to those procedures outlined in the
Montana Administrative Procedure Act, where
applicable, R.C.M. 1947, 82-4201, et seq.

g. The agency which prepared the environmental
statement is responsible for making the statement
and the comments received available to the pub-
lic, including inter-agency memoranda when
such memoranda transmit comments of agencies
upon the environmental impact of proposed
actions subject to Section 69-6504 (b) (3).

h. Agency procedures prepared pursuant to Section
3 of these guidelines shall implement these pub-
lic information requirements and shall include
arrangements for availability of environmental
statements and comments at the head and other
appropriate offices of the responsible agency.

APPLTCATIoN OF SECTTONS 69-6504 (b) (3)
PROCEDURE TO EXISTING PROJECTS AND
PROGRAMS.
The Section 69-6504 (b) (3) procedure shall be
ap-plied to major state actions having a significant
effect on the environment even though thly arise
from projeets orprograms initiated priorto enactment
of the MEPA on March 9, 1971. Whe.e an agency
demonstrates that it is not practicable to .easseis thl
basic course of action, it is still important that further
incremental major actions be shaped so as to
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minimize adverse environmental consequenees. It
is also important in further action that account be
taken of environmental consequences not fully
evaluated at the outset of the project or program.

iO. SUPPLEMENTARY GUIDELINES,
EVALUATION OF PROCEDURES.

These revised guidelines reflect the experience of
pertinent State agencies and the EQC subsequent
to the time the interim guidelines were issued almost
a year ago. It is believed that this experience has
made the guidelines more helpful and comprehen-
sive. As more experience is gained, and as more com-
ments are received, these guidelines will, from time
to time, be further revised.

Agencies are encouraged to conduct an ongoing
assessment of their experience in the implementation
of the Section 69-6504 (b) (c) provisions of the MEPA
and in conforming with these guidelines. The EQC
will welcome comments on these areas at any time,
but it would especially like to have such comments
by December 31, 1972. Such comments should
include an identification of the problem areas and
suggestions for revision or clarification of these
guidelines to achieve effective coordination of views
on the environmental factors (and alternatives,
wherever appropriate) of proposed actions without
imposing unproductive administrative procedures.

APPENDIX I OF GUIDELINES

The environmental statement submitted to the Environ-
mental Quality Council should cover the following items:

(Check one) ( )Draft
( ) Final Environmental Statement

Name of responsible state agency (with name of operat-
ing division where approPriate.)

L Name of action (Check one)
( ) Administrative Action
( ) Legislative Action

2. Description of action indicating what geographic
area or political subdivision is particularly affected.

3. Environmental impact and adverse environmental
effects.

4. List alternatives considered.

5. The relationship between local short-term uses of
man's environment and the maintenance and
enhancement of long-term productivity.

6. Any irreversible and irretrievable commitments of
resources.

7. (a) (For draft statements) List all agencies from
which comments have
been requested.

(b) (For final statements) List all agencies and
sources from which
written comments
have been received.

8. Date draft statement and final statement was made
available to the Governor, the Environmental
Quality Council, and public.

Draft environmental statements should be concise, but
in sufiicient detail to allow a reviewer with appropriate
expertise to grasp the essence of the action and comment
intelligently.

In cases where final environmental statements are pre-
pared, this format should be followed considering in detail
the points covered in Section 6 ofthese guidelines.
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REVISED GUIDELINES FOR ENVIRONMENTAL IMPACT SttAttEMENTS
REQUIRED BY THE MONTANA ENVIRONMENTAL POLICY ACT OF 1971
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‐ 1.  PURPOSE

The purpose of Section 69-6504(b)(3) of the Montana Environmenta]
Policy Act (MEPA) and of these guidelines is to incorporate into the
agency decision-making process carefu] and thorough consideration of
the environmental effects of proposed actions, and to assist agencies
in implementing MEPA in a uniform, deliberate and systematic manner.

2, POLICY

a. As early as possib'le and in all cases prior to any agency decision
concerning major action or recommendation or a proposal for 'legis-
lation that s'ignificantly affects the environment, State agencies
shall, in consultation with other appropriate agencies and indi-
viduals, in both the public and private sectors, assess in detail
the potential environmental impact in order that adverse effects
are avoided and environmental quality is mainta'ined, enhanced, or
restored to the fullest extent practicable. In particu'lar, it is
especially important that alternative actions that wi'll minimize
adverse impacts shall be explored, and both the long and short
range implications upon the human environment and upon nature shall
be evaluated in order to avoid, to the ful'lest extent practicable,
undesirable consequences for the environment as a whole.

The language in Section 69-6504 is intended to assure that all
agencies of the State sha'll comply with the directives set out in
said Section "to the fullest extent possible" under their statutory
authorizations and that no agency shall utilize an excessively
narrow construction of its existing statutory authorizations to
avoid compl iance.

b. The term "human environment" sha'll be broadly construed to include
not on1y social, economic, cultural, and aesihetic factors, but
also, and particularly, the biophysical properties of natura'l eco-
systems, including plants, humans, and other animals, their re-
lationship to each other, and with al'l environmenta'l components of
air, water, and land.
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3.  AGENCY PROCEDURES

a. Each agency shal'l establish its own formal procedures for:(l) Identifying those agency actions and decisions requiring
environmenta] statements, the appropriate time prior to
decision for the consu'ltation required by Section 69-6504
(b)(3) and the agency review process for which environmental
statements are to be available;

(2) 0btaining information required in the preparation of
envi ronmenta'l statements ;

(3) Designating the officia'ls who are to be responsible for the
envi ronmenta'l statements ;

Consulting with and taking account of the comments of appro-
priate agencies, private groups, and the public, whether or
not an environmenta'l statement is prepared;

Preparing draft environmenta'l statements.

(a). In accordance with the policy of MEPA, agencies have
a responsibility to develop procedures to provide to
the public timely information and exp'lanation of plans
and programs with environmenta'l impact in order to ob-
tain the views of any interested parties. Initia'l
assessments of the environmenta'l impacts of proposed
action sha'll be undertaken concurrently with initial
technica], energy use, and economic studies, and when
required, a draft environmental impact statement sha'll
be prepared and circulated for comments in time to ac-
company a proposal through the agency review process.
During the process, agencies shall:

(l ) ;Make provisjon for the circulation of draft state-
ments to other appropriate agencies, selected pri-
vate groups and individuals, and for their avail-
abi'lity to the pub'lic. (Where an agency has an
established practice of dec'lining to favor an a'l-
ternative until public cornments on a proposed ac-
tion have been received, the draft environmental
statement may indicate that two or more alterna-
tives are under consideration.);

(2) Give careful consideration to the conments e'licited
from the aforementioned sectors; and

(3) Issue final environmental impact statements which
clear'ly evidence a responsiveness to such comments.
The purpose of this assessment and consu'ltation pro-
cedure is to provide agencies, other decision-makers,
and the public with an understanding of the potential
environmental effects of proposed actions.

(4)

(5)
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5。

Agencies should attempt to balance the results of
their environmental assessments with thalir assess-
ments of the net economic, technical, and other
benefits of proposed actions, and use a'l'l practicab'le
means to avoid or minimize undesirab'le consequences
for the environment.

(b). If an agency relies on an app'licant for the submission of
initial environmenta'l information, the agency shall assist
the applicant by outlining the type and quality of information
required. In al'l such cases, the agency must make its own
determinations on the applicant's eva'luation of the environ-
mental issues and the agency must assume responsibility for
the scope and content of draft and final environmental state-
ments.

(6) Meeting the requirements of Section 69-6504(b)(3) for providing
timely pub'lic information on p'lans and programs with environmental
impact, including procedures responsive to Section B of these
guidelines. These procedures shou'ld be consistent with the guide-
lines contained herein. Each agency should file a copy of all
such procedures with the Environmenta'l Qual ity Counci'l (EQC) which
wi'll provide advice to agencies in the preparation of their pro-
cedures and guidance on the app'lication and interpretation of the
Council's guidelines.

In addition, it is suggested that each agency prepare a flow chart outlining
its EIS procedure. The flow chart should include al'l points of review and
decision-making, and divisions of individual respons'ibi1ity. See sample
attached as Appendix III.
STATE AGENCIES INCLUDED

Section 69-6504(b)(3) app'lies to al'l agencies of the State government. Each
agency shall comp'ly with the requirements unless the agency demonstrates that
existing'law applicable to its operations expressly prohibits or makes compli-
ance impossible.

ACTIONS INCLUDED

The following criteria shalj be emp'loyed by agencies in deciding whether a
proposed action requires the preparation of an environmenta'l statement.

a. Actions include, but are not limited to:

(f ) Recommendations or favorab'le reports relating to 1eg'is'lation,
including that for.appropriations. The requirement for fo'llowing
Section 69-6504(b)(3) procedure as discussed in these guidelines
app'l i es to both :

(a). agency recommendations on their own proposa'ls for legis-
lation; and
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(b). agency reports on legislation initiated elsewhere.
(In the latter case only the agency which has pri-
mary responsibility for the subject matter invo'lved
wi'l 1 prepare an envi ronmenta'l impact statement. )

(2) Projects, programs, and continujng activities i direct'ly under-
taken by state agencies; supported in whole or in part through
state funds or involving a state lease, permit,'license, certifi-
cate or other entitlement for use;

(3) Pol icy, regulations, and procedure making.

b. The statutory clause "major actions of State government significant'ly
affecting the quality of the human environment" shal'l be construed by
agencies from the perspective of the overa'l'1, cumulative impact of the
action proposed (and of further actions contemplated). Such actions
may be loca'lized and seemingly insignificant in their impact, but if
there is a potential that the environment may be significantly affected,
the statement sha'11 be prepared.

In deciding what constitutes "major action significantly affecting
the environment," agencies should consider that the effect of many State
decisions about a project or a comp1ex of projects can be individually
I imi ted but cumu'lati ve1y consi derabl e. By way of examp'le, two sui tabl e
illustrations can be drawn: ('l) one or more agencies, over a period of
years, commits minor amounts of resources at any single instance, but
the cumu'lative effect of those individually minor commitments amounts
to a maior commitment of resources, or (2) several government agencies
individually make decisions regarding partia'l aspects of a major action.
The guiding principle is that the who'le can be greater than the sum of
the parts. The lead agency sha'l'l prepare an environmental impact state-
ment if it is foreseeable that a cumulatively significant impact on the
environment wi'll arise from State action. "Lead agency" refers to the
State agency which has primary authority for committing the State govern-
ment to a course of action with significant environmenta'l impact. As
necessary, the Environmental Qua'lity Council wi'll assist in resol ving
questions of 'lead agency determination.

Finally, the determination of what constitutes "major action
significantly affecting the human environment" will unavoidably
involve considerab'le judgment on the part of the responsib'le agen-
cy. To assist in that judgment, the following points shou'ld be
general considerations (but not viewed as final'determinants):

(f ) Is the action under consideration the first or the only govern-
mental decision to be taken on the proposal ?

(2) Is the action decisive; cou'ld it substantial'ly change the nature
of lhe proposal, stop the proposal, or allow it to proceed to
full implementation?

(3) Is lhe action expected to have direct statewide or regional
impl ications?

‐
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(4) Is the action fixed for a certain period of time not to be
modified except under new conditions not prev'iously known,
or conditions of an emergency nature?

(5) Does the action deal with environmental conditions (physical,
socia'l , biological ) which have been c'lear'ly recognized as
being endangeredn fragi'le, or in severely short supp'ly; or
c'learly approaching a precarious level of quality, hardship'
or public safety?

(6) Is the action intended as environmenta'l1y regulatory or pro-
tecti ve?

(7) Does the action invo'lve considerable expenditure?

(8) Would environmental conditions be substantia'lly altered in
terms of size, quality, well-being, availability, or type
of use?

(9) Would environmental conditions be affected
graphical area?

('10) WouId environmental effects be beneficia'l ,

('ll) Would environmental effects be short-term,

over a large geo-

adverse or both?

long-term, or

C.

permanent?

(12) Would environmental effects be reversible?

('13) t,'Iill the action involve a reasonably important "segment" of
opinion in a controversy?

When an agency responsible for the issuance of a state lease, permit,
license, certificate, or other entitlement for use, should be ab]e
to foresee that the'issuance of a'large number of such entitlements
wil'1, cumulatively, have a significant impact upon the environment,
an environmental impact statement shall be prepared. Norma'l agency
procedures, as de]ineated in Section 3 above, sha'lI be used in the
preparation of such an impact statement. Information supplied by
applicants for these entitlements may be used or considered in the
preparation of an impact statement, but such information may not be
submitted by itself in place of an impact statement.

Section 69-6504 of the MEPA indicates the broad range of aspects of
the environment to be surveyed in any assessment of significant effect.
The MEPA also indicates that adverse significant effects inc1ude those
that degrade the quality of the environment, and curtail the range of
beneficial uses of,the environment, and serve short-term, to the dis-
advantage of 'long-term, environmental goals. Significant effects can
also include actions which may haye both beneficial and detrimenta'l
effects, even if, on balance, the agency believes that the effect wil]
be beneficial. Significant adverse effects on the quality of the human
environment include both those that directly affect human beings and

d.
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those that indirectly affect human beings through adverse effects
on the environment.

6. CONTENT OF ENVIRONMENTAL STATEMENT

a. The fo'llowing points are to be covered:

(l) A description of the proposed action including information and
technica'l data adequate to permit a careful assessment of environ-
mental impact by commenting agencies and the pub'lic. The amount
of detai'l provided in such descriptions should be commensurate
with the extent and expected impact of the action, and with the
amount of information required at the particu1ar 'level of decision
making (planning, feasibility, design, etc.).

(2) The probable impact of the proposed action on the environment,
including impact on ecological systems. Both primary and secondary
significant consequences for the environment shal'l be included. A
primary impact is one which genera'l1y resu'lts from a project input;
a secondary impact is one which generally results from a project
output. Primary impacts are usually more susceptible to measure-
ment and analysis by an agency proposing an action because the
primary impacts are more immediately related to an agency's area
of responsibility and expertise. Secondary impacts, on the other
hand, usually require analyses by a number of agencies because
they are not within any single agency's area of responsibility or
experti se.

(3) Any probable adverse environmenta] effects which cannot be avoided,
should the proposal be implemented. If there are adverse environ-
menta'l effects which are unavoidable, mitigative measures shall be
proposed to minimize such adverse environmental impact.

(4) A1ternatives to the proposed action;

Section 69-6504(b)(4) requires the responsible agency to'btudy,
develop, and describe appropriate alternatives to recommend

' courses of action in any proposa'l which invo'lves unreso'lved
conf'licts concerning alternative uses of available resources."
A rigorous exploration and objective evaluation of alternative
action (inc1uding no action at all) that might avoid some or
all of the adverse environmental effects is essential. In
addition, there should be an equally rigorous consideration of
alternatives open to other authorities. Sufficient analysis of
such alternatives and their costs and impact on the environment
should accompany the proposed action through the agency review
process in order not to forec'lose prematurely options which
might have less detrimental effects.

(5) The relationship between loca'l short-term uses of man's environ-
ment and the maintenance and enhancement of long-term effects
from the perspective that each generation is trustee of the
environment for succeeding generations.
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(6) Any irreversible and irretrievab'le conmitments of natural and
economic resources (including energy resources) which wou'ld be
invo'lved in the proposed action should it be implemented. This
requires the agency to identify the extent to which the action
curtails the range of alternative and beneficial uses of the
envi ronment.

(7) A discussion of problems and objections raised by other agencies
and by private organizations and individuals in the review pro-
cess where appropriate and the disposition of the issues invo'lved.

(B) Insofar as it is practicable, a balancing of the economic benefits
to be derived from a proposal with economic costs and environmental
costs.

(9) Discussion of potential growth-inducing aspects of the proposed
acti on .

(.l0) A listing of all agency personne'l having chief responsibi'lity for
the preparation of the statement; a brief account of the formal
education, training, and professional experience of such personnel;
and a description of the sources of data, research or field
investigation on which the statement and its conclusions are based.

b. Each environmental statement shall be prepared in accordance with the
precept in Section 69-6504(b)(f) that alt agencies "utilize a systematic,
inter-disciplinary approach which wil'l insure the integrated use of the
natura'l and social sciences and the environmenta'l design arts in planning
and decision making which may have an impact on man's environment."

c. Agenc'ies which are required to subm'it statements under Section 102(2) (c)
of the National Environmental Policy Act may, with EQC approva'l, sub-
stitute copies of that statement in lieu of the Section 69-6504(b)(3)
requirement of the MEPA.

d. Appendix I prescribes the form of the draft env'ironmental statement.

e. Appendix II suggests environmental values to be considered in connection
with the preparation of impact statements.

7. STATE AGENCIES TO BE CONSULTED IN CONNECTION WITH PREPARATION OF ENVIRONMENTAL

A state agency considering an action requiring an environmenta'l state-
ment for which it takes primary responsibility shal'l consult with and obtain
the comment on the environmental impact of the action of state agencies or
institutions with jurisdiction by'law or specia'l expertise with respect to
any environmental impact involved.

In addition, any state agency responsible for a draft environmental
statement may seek comment from appropriate federal and local agencies,
from private individuals, organizations and institutions, and in particular
from private parties whose interests are likely to be significantly affected
by the proposed act'ion.
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Agencies seeking comment shall determine which one or more of the
agencies or institutions are appropriate to consult on the basis of the
areas of expertise.  It is recommended that these agencies and institutions
establiSh contact points for providing comments on the environmental state‐
ments and that departments from which comment is solicited coordinate and
consolldate the comments of their component entities.  It is further
recommended that each agency establish a ::fund file': of expertise avail―
able from the plblic and private sectors.  The requirement in Section
69… 6504(b)(3)to obtain comment from state agencies having jurisdiction
or special expertise is in addition to any specific statutory obligation

:[eil‖gS::lielleli首 11° e::::||:it:11: i:‖ :サ lt。半
11:talき

s:tlilnalillモ, (:3,nCies
days for reply, after which it may be presumed, unless the agency con…
sulted requfres a specified extension of time, that the agency consulted
has no  comment to make.  Agencies seeking comment should endeavor to
comply with requests for extenslons of time up to fifteen (15)days.
Failure of EQC to publiCly comment on any agencyls environmental state‐
ment does not imply tacit approval of that agency action.

8.  USE OF SttATEMENttS IN AGENCY REVIEW PROCESSES:  DISTRIBUT10N OF ENVIRONMENttAL

a.  Agencies will need to identify at what state or stages of a series
of actions relating to a particular matter the environmental state―
ment procedures of these guidelines will be applied.  It will often
be necessary to use the procedures both in the development of a
state program and in the review of proposed projects within the
program.  The principle to be applied is to obtain views of other
agencies and the public at the earliest feasible time in the dis―
cussion and development of program and project proposals.  Care
should be taken to avoid duplication but when action is considered
which differs significantly from other actions already reviewed
pursuant to Section 69-6504(b)(3)of the MEPA, an environmental
statement shall be provided.

b.  Two (2)copies of draft environmental statements, and two (2)
copies of the final text of environmental statements (if prepared)
together with all comments received thereon by the responsible
agency from al1 0ther agencies and from private organizations and
individuals, shall be supplied to the office of the Executive
Director of the Environmental Quality Council.  It is important
that draft environmental statements be prepared and circulated
for comment and furnished to the Environmental Quality Council,
the Governor, and the public at the earliest possible point in
the agency review process in order to permit meaningful consid‐
eration of the environmental issues before an action is taken。
It is not the intent of the MEPA that the environmental state‐
ment be written to justify decisions already made.  No admin―
istrative action subject to Section 69‐ 6504(b)(3)shall be taken
sooner than sixty (60)days after a draft environmental statement
has been circulated for comment, furnished to the Council and
except where advance public disclosure will result in signifi“
cantly increased costs of procurement to the 9overnment, made
available to the public pursuant to these guidelines.  If the
originating agency has a full and good faith consideration of
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C.

the environment in its plans, and if this is reflected in favorab'le
comments from review agencies and the public, the draft statement
may be considered as satisfying the requirement of MEPA for a detai'led
statement. Agencies satisfying the requirement of MEPA with the draft
statement must submit two (2) copies of all conrnents received thereon
together with forma'l notification of the final decision on the pro-
posed action. Agencies must furnish the same information (final
decision and aIl conunents on draft) to all conrmenting entities,
whether public or private, as a logical termination to the process.
In cases where the final environmental statement is required admin-
istrative action sha'l'l not be taken seoh€r^ than thirty (30) days after
the final text has been made availab]e to the Counci'l and the public.
If the final text of an environmental statement is filed withint sixty
(60) days after a draft statement has been circulated for comment,
furnished to the Counci'l and made public pursuant to this section
of these guidelines, the thirty (30) day period and sixty (60) day
period may run concurrently to the extent that they overlap.

In those instances where an agency has, after careful consideration,
concluded that a proposed action or project does not require the pre-
paration of a final environmental impact statement, the EQC, through
the office of the Executive Director, ffiaJ, upon request from the
agency, remove any further time restrictions for the implementation
of such agency actions or projects.

I,lith respect to recommendations or reports on proposals for legislation
to which Section 69-6504(b)(3) app'lies, a draft environmental state-
ment may be furnished to the appropriate 'legis'lative committee and
made available to the pub'lic pending transmittal of the cornments as
received and the final text, if required.

All agencies shal'l make available to the public all the reports, studies,
and other documents that may and should underlie the draft and final
impact statements and comments.

Where emergency circumstances make it necessary to take an action with
significant environmenta'l impact without observing the provisions of
these guide'lines concerning minimum periods for agency review and
advance availability of environmental statements, the agency proposing
to take the action sha'l'l consult with the EQC about a'lternative
arrangements. It is important that the agency provide the EQC with
a precise, factua'l statement detailing the nature of the emergency,
and the reasons the agency feels it must depart from normal procedural
requirements. Simi'lar1y, where there are over-riding considerations
of expense to the state or impaired program effectiveness, the re-
sponsible agency shall consult with the EQC concerning appropriate
modifications of the minimum period.

In accord with the MEPA, agencies have an affirmative responsibility
to develop procedures to insure the ful'lest practicab'le provision
of timely public information and understanding of agency plans and
programs with environmenta'l impact in order to obtain the view of
interested and significant'ly affected parties.

d.

e.

fe
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9.

These procedures sha'll include, whenever appropriate, provision
for pub'lic hearings, and shall provide the public with relevant
information including information on alternative courses of action.
In deciding whether a public hearing is appropriate, an agency should
consider: (i) tfre magnitude of the proposal in terms of economic
costs, the geographic area invo'lved, the uniqueness or size of commit-
ment of resources invo'lved, and the amount and types of energy re-
quired; (ii) the degree of interest in the proposa'I, as evidenced
by requests from public and from State and loca'l authorities that
a hearing be held; (iii) the complexity of the issue and the'likeli-
hood that information will be presented at the hearing which wi'll
be of assistance to the agency in fu1fil'ling its responsibilities
under the Act; and (iv) the extent to which public involvement al-
ready has been achieved through other means, such as earlier pub-
lic hearings, meetings with citizen representatives, and/or written
comments on the proposed action. Agencies which hold hearings on
proposed administrative actions or legislation shal'l make the
environmental statement avai'lable to the public at least thirty (30)
days prior to the time of the relevant hearings. Hearings shall be
preceded by adequate pub'lic notice and information to identify the
issues and to obtain the comments provided for in the guidelines
and should in a'!1 ways conform to those procedures outlined in the
Montana Administrative Procedure Act, where applicab]e, R.C.M.
1947, 82-4201, €t. seq.

g. The agency which prepared the environmental statement is responsible
for making the statement and the comments received available to the
pub'lic, including inter-agency memoranda when such memoranda trans-
mit cornments of agencies upon the environmenta'l impact of proposed
actions subject to Section 69-6504(b)(3).

h. Agency procedures prepared pursuant to Section 3 of these guidelines
shal'l impl ement these pub'l i c i nformation requi rements and shal l
include arrangements for availability of environmental statements
and conrnents at the head and other appropriate offices of the
responsi b'le agency.

APPLICATION OF SECTIONS 69-6504(b)(3) PROCEDURE TO EXISTING PROJECTS ANDffi
The Section 69-6504(b)(3) procedure sha'|1 be applied to major state
actions having a significant effect on the environment even though
they arise from projects or programs initiated prior to enactment of
the MEPA on March 9, .l97.|. 

Where an agency demonstrates that it is
not practicable to reassess the basic course of action, it is still
important that further incremental major actions be shaped so as to
minimize adverse environmenta'l consequences. It is also important
in further action that account be taken of environmental consequences
not fu'lly evaluated at the outset of the project or program.

SUPPLEMENTARY GUIDELINES. EVALUATION OF PROCEDURES

These revised guide'lines ref'lect the experience of pertinent state
agencies and the EQC subsequent to the t'ime the interim guidelines

10。
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were issued. It is believed that this experience has made the guide-
lines more helpfu'l and comprehensive. As more experig1ge is gained'
and as more corments are received, these guidelines will, from time to
time, be further rev'lsed.

Agencies are encouraged to conduct an ongoing a!9q9:I9f!.of their
experience in the implem6ntation of the Section 69-6504(b)13) provi-
sibns of the MEPA and in conforming to these guide'lines. The EQC

will we'lcome conrnents on these areas at any time, but it would es-
pecially Iike to have such comments_ by December 3'l , '1973.. Such conments
ifrould 

-inctude 
an identification of the problem areas and suggestions

for revision or clarification of these guidelines to achieve effective
coordination of views on the environmental factors (and a'lternatives,
wherever appropriate) of proposed actions without imposing unproductive
admini strati ve procedures.
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APPENDIX I

The environment statement submitted to the Environmental Quality Counci'l
should cover the following items:

(Checkone) ( ) Draft

Name of responsible state
appropriate).

Name of action (Check one)

( ) Final Environmental Statement

agency (with name of operating division where

( ) Administrative Action
( ) Leg'isl ative Action

1. Description of action indicating what geographic area or politica'l
subdivision is particu'lar'ly affected.

2, Environmental impact.

3. Adverse environmental effects.

4. List alternatives considered.

5. The relationship between local short-term uses of man's environment
and the maintenance and enhancement of long-term productivity.

6. Any i rreversi b'le and i rretri evab'le commi tments of resources.

7. (a) (For draft statements) List al1 agencies from which comments
have been requested.

(b) (For final statements) List al1 agencies and sources from which
written cornments have been received.
Discussion of comments and disposition of
issues invol ved.

8. Balance of economic benefits with economic costs and environmental
costs.

9. Potentia'l growth-inducing effects.

10. List al1 agency personnel having chief responsibility for the pre-
paration of the statement; a brief account of the forma'l education,
training, and professiona'l experience of such personnel; and a des-
cription of the sources of data, research or field investigation on
which the statement and its conclusions are based.

.l1. 
Date draft statement and fina'l statement was made avai'lable to the
Governor, the Environmenta'l Qual ity Council , and pub'lic.

Draft environmenta'l statements should be concise, but in sufficient detail to
allow a reviewer with appropriate expertise to grasp the essence of the action
and comment intel'l igently.

In cases where final environmental statements are prepared, this format should
be fol'lowed considering in detai'l the points covered in Section 6 of these
guidel i nes .
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APPENDIX II

By way of suggestion, but, by no means, by way Of limitation, the

i螢JQ里 Jttg ore Some SpeCific values that could be affected by olmOst every

anency actiOn Or program:

丁ERRESttRIAL AND AQUATIC LIFE

WATER QUALITY, QUANTITY AND DISTRIBUT10N

THE TERRESttRIAL AND AQUAttIC HABITAT

AESTHETICS AND NAttURAL BEAUTY

SOIL QUALIttY, STABILITY AND MOISTURE

WILDERNESS VALUES

HUMAN PRESSURES ON RESOURCES

LOCAL AND STAttE TAX BASE CONSIDERAT10NS

TRANSPORTハ T10N REQuIREMENTS

LAW ENFORCEMENT AND EFFECTIVENESS

DISTRIBUtt10N AND DENSITY OF PEOPLE

ECONOMIC CONSIDERAT10NS (BUSINESS, INDuSTRY, oOLLAR TuRNOVER AND

EMPLOYMEN丁 )

F00D AND FIBER PRODUCT10N

RECREAttIONAL OPPORTUNITIES AND QUALIttY OF RECREAtt10NAL EXPERIENCES

INCREASED SUBURBANIZAT10N, OR URBANIZATION, OR LAKE AND STREAM― SIDE

DEVELOPMENT

NOISE POLLUtt10N AND TRANOUItIIγ .■ND■NγЮTH[R PERTINENtt SOCIAL CON―

SIDERAtt10NS

HISTORIC AND ARCHEOLOGICAL SIttES AND UNIQUE AND NATURAL AREAS

CULTuRAL UNIQUENESS AND DIVERSITY
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STATE OF 卜10NTANA

Office of the COVernor

EXECUTl▼E O■ 3E■ 4-75

APPENDIX ''C''

Executive Order creating a Comnissiorr on Environmencal Quality to

promulgate rules under the I,lontana EnvironmentaL Policy Act.

Section 69-6504, R.C.M. L947, of the i'lontana Environmental policy AcE

direct,s the agencies of sEate governmenE to prepare environmental j-mpact

statemenLs analyzing the economic, social, and envi-ronmental impaets of
roaJor state actions that w111 have a significant inpact on the environment.

A recenE First Judicial District court opinion in the case of The llontana

Wild"ttt""" A-""o."igtior,-' Ir.,., y. Bo"rd of Lu.rd Co**i""ionqg reaff irrns the
mandate of the Montana Environnental Policy Act and emphasizes thaE the
Executive Branch agenci-es are responsible for adopting rules to implement.

MEPA.

THEREFoRE, r, THoMAs L. JUDGE, Governor of the state of l{ontana, do

hereby create a cornmission on Environmental Quality to promulgate uniform
rules for implementation of the Montana Environmental policy Act. The
members of the cormission sha1l be Gary wicks, Dr. John Anderson, Ted

schwi'nden, wes woodgerd, and steve Brorrn, who sha1l serve as chairrnan. r
di'rect the commission to work with the Environmental Quality council, the
other agencies of the Executive Branch and the public in promulgacing
uniforur rules for adoSti-cn under the Montana Adnraisrr:!al,,e proced,ure Act.
r also charge the cornmission with the continuing responsibility of evaluaEing
and making recolnmendations for changes in the rules irnplementing the
MonLana Environmental po11ey Act.

●

GI\rEN under rny hand and the GREAT
SEAL of the State of l,Ionrana rhis 30rh dayof April in the year of our LOR.D, One
Thousand lline Hundreci and SevenEy_five.

ATTEST:

L. 」uDGE,
Scate of }lontana

η‐



ENVIRONMENTAL QUALITY COUNCIL
Montana State Legislature

APPENDIX ':D:!

Capitol Station
Hel ena, Montana

UNIFORM RUL.ES FOR ENVIRONMENTAL IMPACtt SttAttEMENTS
IMPLEMENttING THE MONttANA ENVIRONMENTAL POLICY ACT OF 1971
ADOPTED BY ENVIRONMENttAL QUALITY COUNCIL, MAY 299 1975

Secti on     Io  INttRODUCtt10N AND POLICY

IIo  DEFINIT10NS

IIIo  PRELIMINARY ENVIRONMENttAL REVIEW CHECKLIST

IVo  ENVIRONMENTAL REVIEW PROCEDURES

Vo  CONttENT OF ENVIRONMENTAL IMPACtt SttATEMENTS

VI.  USE OF ENVIRONMENttAL IMPACT STATEMENT IN AGENCY DECIS10NS

I. INTR0DUCTI0N AND PoLICY (l) The legis'lature in l97l aqoPlgq
the Montani fnvironmental Policy Ait'(Sectioni O9-OSO'| through 69-65.17,

Revised Codes of Montana, 
.l947). 

The Act declares a state policy to
achieve and maintain environmental qualjty and provides a general pro-
ieauiai iramework for state agency dec'ision making that will give appro-
priate consideration to environmental values.' (Z) Section 69-6504 directs that all agencies of the state shall:

"(l) ut'ilize a systematic interdiscjplinary approach which will
iniure the integiated use of the natural and soc'ial sciences
and the envjronmental design arts in planning and decision
making which may have an impact on man's environment;

(2) jdentify and develop methods and procedures which will
iniure that presently unquant'ified environmental amenities
and valr.s ,ly-Ue given approppiate consideration in dec'ision
making along witfr iconomic and technical considerations;

(3) include 'in every recornmendation or report on proposals
io. p.oj.cts, programs, legislat'ion _and other major_actions
of stat6 goverhmeit sign1ficantly affecting the quality of
the human environment, a detailed statement on--

(j) the environmental impact of the proposed
acti on,
(ii) any adverse environmental effects which

cannot be-avoided should the proposal be imple-
mented,
(i i i ) al ternati ves to the proposed acti on ,

. (iv) the relationsh'ip between local short-
term uses of the environment and the ma'intenance
and enhancement of long-term product'ivity, and.

(u) any irreversible and imetrievable conmit-
ments of iesources which would be involved in the
proposed action should'it be implemented"'



(3) Section 69-6503 of the Act "declares that it is the continuing
policy 6t tn. state of ltlontana...to use all practicable means and measures"'
in u iranner calculated to foster and promote the general welfare, to create
and maintain.oniiiionr-unaer which mbn and naturi can coexist in produc-

tive harmony, and fulfill the social, economic and other requirements of
present and- future generations of l'lontanans'"
''""-iil-"iniiiipiting tne impacts of proposals and alternatives is a

necesiaiy tool tirat mist be utilized by al1-agencies of the state so

that the state *uy-"trtritt the responiiuitities of each generation as

ilre trustee of tfri environment for iucceed!ng generations," according to
ili.tif.-6g:050s(i)tii. ieClion 6e-6504(b)(l) itates that these efforts
must "utilize a syitimatic, interdiscipljnaly approach which will jnsure

tn. iniegrated usi of the naturat-ana iocial-scibnces and the environmental
i.iign-iiti in piinning and decision making which may have an impact on

man's environment."
(5i ni ei"tv as possible and in all cases prior to any agency-de-

cision concerning"rijoi-iition oi reConrnendation on a proposal.for 'legis-

iation that signiticintly affects the environment, state agencies shall,
in consultation with othlr appropriate agencies and individuals, in both
tiie-pijUiii-ana pri vate sectoi^i, hssess i i detai I the potenti al envi ron-
mentil impact sb that adverse effects are avoided and environmental quality
is ma1ntained, enhanced, or restored to the fullest extent practicable.
in pi.tiiular, it is especially important that alternative actions that
will minimize adverse iinpacts be explored, and both the long and short
range effects on the human environment and on nature be evaluated in order
to ivoid, to the fullest extent practicable, undesirable consequences for
the environment as a whole.

(Ol The language'in Section 69-6504 is intended to insure that all
agen.iei of the s[at6 shal] comply with.the directives set out in that
ieiiion "to the fullest extent boisib'le" under their statutory authoriza-
tions and that no agency shal'l utitize an excessively narrow.construc-
tion of its existin! stitutory authorizations to avoid compliance. In
deciding whether or not to approve the action under cons'ideration, the
agency ihoutd consider the bi^bad range of environmental factors covered
Ui tfrL environmental impact statement in addition to the specific factors
i-ndicated by the statutb or regulation authoriz'ing the agency action.

II. DEFINITIQNS (l) "Agency of the state" means any agency of
state government as defined in Title 82A' R.C.M. ' 1947.

(2) ,,Agency listing" is a listing of all state agencies wjth en-
vironmental 6xpeitise or jurisdiction compiled by the Environmental
Quality Council and the Commission on Environmental Quality.. The listing
wltt indicate the areas of environmental expertise and iurisd'iction of
each agency, and will be distributed to assist agencies in conduct'ing
pre'l iminary environmental reviews and preparing draft environmental
impact statements, and in determining whether a ioint 'impact statement
is appropriate.

(3) "Emergency actions" are:
(a) projects undertaken, carried out, or approved by an agency

to maintain, repair, or restore property or facil'ities damaged or de-
stroyed as a result of disaster in a disaster-stricken area in which
a state of emergency has been declared by the governor or other appro-
priate government officia'l ;
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(b) emergency repairs to public service facilities necessary to
ma'intain servjce;

(c) projects undertaken as emergency action necessary to prevent
or mjtiqate immediate threats to public health or safety.

(4) "Major actions of s-tate qovernment" include, but are not limited
to:

(a) Facilities development; planning, designing, or construct'ing
physiiai fffind operated by state -agencies. .(b) Rule mak'ing; development and promulgation of rules and stan-
dards.

(c) Policy makinq; development and formal recormnendation of state
pol i cy.' ia) Legislation; agency recommendations or formal reports relating
to legislaTJonl--inET[ding appropriations. This inc]udes agency recomlnen-
datiois on their own proposals, and agency reports on proposals initiated
elsewhere. In the latter case, on'ly the agency which has primary re-
sponsibility for the subject matter involved will be required to conduct
an environmental review.

(e) Individual proiects;
projects within state Programs,
state agencies and supported 'in

a state I ease, permi t, I 'icense,
(f) any agency action for

statute or regulation.
(g) any agency action having one or more of the fo'llowing charac-

the devel opment of state programs, proposed
and continu'ing activities undertaken by
whole or in pirt by state funds or involving
cert'if i cate , or other enti tl ement.
which a hearing 'is normally required by

teri sti cs:
(i) The action under consideration is

mental decision to be taken on the project;
(ii) The action may generate additional

the first or onlY govern-

or secondary imPacts whjch
outwei gh the i ni ti al 'imPacts;

(iii) The action is'expected to have direct or indirect local, state-
wjde, or regionaf imPlications;

(ir) Tie action may affect environmental attributes recognized as

beind endangered, frag'il e, orin severely short supply;
- (v) The act'ion is growth-inducing;
(vi ) The act'ion may substantially alter environmental cond'itions

'in terms of qua'l i ty or avai I abi I 'ity;
(vii1 The actiiln may have irreversible environmental effects;

tvilii ffr. action is likely to be precedent_setting-or controversial;' (ixi ff,. action is one of a number of smaller actions which have a

substanti al impact col I ecti ve'ly.
(5) "Major actions of stite government" do not include, and an

;lf fi alil:li, ;';]il,1:,[3' r liti;'til.13[' ( a!??i',?'tL?l',:liii.:':,,
which have none of the characteristics iisieA in paragraph (4)(g), and

whi ch fal I 'into one of the fol'lowi ng categori es:
) - 

tu'l 
"Miniiterial 

actions; actions in which the agency exercises
no diicietlon,-but rather acts upon a given state of facts in a prescribed
manner pursuant to statutory or i^egulatory mandate. In such actions, the
..iponrible official must att without regird to his own iudgment or opinion
ai [o the wisdom or propriety of the action. Such actions are in the
nature of routine, clerical or similar act'ions.

(Ul Existing facilities; minor repairs, operation or maintenance
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of exjst'ing equipment or facilities involving no expansiol oI capacity.
or ui"-u.v6na'ir,5t-iireaay existing. Such aitions might include interior
alteratio-n or repair of birtldings, installation-of safety or health protec-
tion devices, minor highway maintenance or repa'ir.- - 

i;i 
-inveitiqatioi 

and enforcementl data.collection, 'inspection of
facil ities@onmental standards.

(6)--;Hrrun .nriionr.nt" is broadly construed to include the b'io-
physicui, soiial, economic, cultural, and aesthetic factors that 'inter-

ielate to form the environment in which Montanans live'- - IZI ''Lead agency" is the agency of the state that has primary
authorjty for.orfiiiting the gov6rnment to a course of action with s'ig-
nifi.unf environmental impact, or the agency chosen to superv'ise the
p..pu.iiion of i joint environmental im[act- statement where more than

one agency 'r s r nv6l ved i n the acti on. tfre Envi ronmental Qual i ty Counci 
'l

and tEe C6mmission on Env'ironnrental Quality w'i1'l assist, on reqttest,'in
resolving quest'ions of lead agency determination.

(g)" 'iEnvironmental impait siatement" is the "detailed statement"
required by Section 69-6504ib)(3), and can take.several different forms:'-r-.(ii -iOraft 

environmeniai "iirfact statement" is the initial environ-
mentai impact ttale*eni piepirea in accordance w'ith sect'ion IV' (2) of
these rules, and distriUutei to the appropriate agencies and the pubiic
for conment pri or to f i 'l i ng the f i na'l envi ronmental i mpact statement.-iUi- ;finai environmeital impact statement" is a document sunrnariz'ing

or if-necessary including the maior conclusions and suppoltiltg'informa-
iion oi a drafi environnrlntal impact statement and specifical1y inc]uding
if,. f eaa agency's response to ali substantia'l comments or obiect'ions raised
Uy tne puUiic 6r other agencies since issuance of the draft environmental
impact statement."'.F-- (c) i joint envi ronmental impact statement" is an envi ronmenta'l im-
pact ititement prepared by more than one agency in cooperation when such

aqencies are involved in the same or closely related proposed actions.- (d) "Prograrnmatic environmental impact statement" iS an environ-
mentai impact itatement covering several'related act'ions, or discuss'ing
initiation or cont'inuance of a broad policy or program which may'involve
a series of future actions.

(9) "Agency impact determination" i5 the report or recommendat'ion
by an agencyl after completion of the preliminary environmental review,
t-hat seives-pub'lic notite of the results of the preliminary environmental
review. Spetifically, the agency impact determination announces the
determjnation whethei the proposed action will or might significantly
affect the quality of the human environment. A determ'ination in the
negative serves to announce that a draft environmental impact statement
wiTt not be prepared. A determination in the affirmative announces that
a draft environmental impact statement will be prepared and serves the
additional function of notifying agencies and jndividuals who have an

interest in the forthcoming draft environmental 'impact statement.
(.|0) "Preliminary environmental review" (PER) is the initial re-

view of a proposea aciion to determine whether the act'ion might signifi-
cantly afflct'the quaf ity of the human environment and therefore require
a draft environmental imlact statement. Report of the completed PER 'is

an agency impact determination.

IIr. PRELIMINARY ENVIRoNMENTAL REVIEhl (PER) CHECKLIST. once an

act'ion is identified as not categorically exempt from env'ironmental
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nary environmental reyiews and draft environmental :rpl:! statements,
looi.ainating lmpact statement investigqtpfl research with other agencies,
ina.rtiUfiifri.b; "fund file" of availablL expertise from the pub'lic
and private sectors.

(2) -ivaiuatign 
of Siqnificance of Impact on the Environment: The

determinatjon of effect
on ifr. quality of the human eivironment necessarll.y involves careful
judgmeni on the part of the responsible agelcy officials."--' (;i if'e PEil checklist must consider-the effect of the proposed

action on the following factors, where appropriate:
Terrestrial and aquatic life and habitats;
Water qual'ity, quantity, and distribution;
Soil quality, stability, and moisture;
Vegetation cover, quantity, and quality;
Natural beauty and aesthetics;
nii.ti to and-quality of recreational and wilderness experiences;
H'istori cal and archeol ogi ca1 si tes ;
Unique, endangered, fragile, or limited environmental resources;
A'ir qual i ty;
Soci al structures and mores;
Cultural uniqueness and diversity;
Local and state tax base and tax revenues;
Agricultural production;
Olranas on environmentai resources of land, water, air, and energy;

Quantity and distribution of cormunity and personal income;
Human health;
Transportat'ion networks; traffic flows;
Quantity and distribution of employment;
fiistriuirtion and density of population and housing; .

Demands for government iervitei, i.e. water, waste disposal,
schools, police, fire, health, streets;

(xxi) 'Industrial 
and commercial activity;'"iUi in-iaJttion, the evaluation sectiirn of the PER checklist shall

address the fol 1 ow'i ng questi ons :-ii)- 
wouia ihe prciposed action conf'lict with any environmental

plans'oi goals th;a haul been adopted by the conmunity where the project
is to be located?-iiij 

l^6;ia the action substantially affect.rare or endangered animal
or piant species' or the habjtat of such a species?

itti) i.lould lne project breach any state, national, or loca] standards
relatinq to solid waste or litter control?- -(irl 

Might the project cause substantial flooding, erosion, or silta-
ti on?

(v) Are there substantial differences of opinion among experts or
affected cit'izens as to the extent of adverse impacts on the human environ-
ment?

(c) The poss'ibility of a significant effect on any of the factors
listed in subsbction(2)(;), or a ryes" answer to any of the questions in
subsect'ion(2)(b) 'indicates that a detailed environmental impact statement
'is required."The l'ists in subsections(2)(a) and.(2)(b) .are not necessarily.
einausiive, but indicate the range of iondlierations which must be addressed
during the PER. In addition, the following factors will influence the
weighl to be assigned to the impacts of a proposed action:
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(i) The s'ignificance of an action may vary wjth the setting. For

e*ampie, an activity which may not be significant in an urban area may

be significant in a rural sett'ing.
(Til ppimary and secondary effects must be considered. Secondary'

or inairect, efficts such as rlsidential or commercial gxpqlt'ion encouraged
by h'ighway or sewer construction, often may have more s'ignificant environ-
mental 'impacts than the project itself.

(iii) The s'ignificance of an act'ion may depend on'its relat'ionship
to other agency decisjons. If the action is the first or only state agency

decision t6 be-made on the project, it is likely to be more sign'ificant
than'if other decisions must be made which do not depend on the outcome

of the present decision.
1iv) 

-The 
statutory clause "major actions of state government signifi-

cantiy itfecting the qirafity of the human environment" shall be construed
by agincies froil the perspeitive of the overall impact of.the^action proposed

uia if,. cumulative 'imfacts of further actions contemplated.. .Such actions
may be localized and ieemingly insignificant in theirindividual impacts'
Uui if there is a potential-that the environment may_be s'ignificantly
affected as the actions accumulate, the environmental impact statement
shall be prepared.

(v)'Whbn an agency responsible for the issuance of a lease' permit,
Ijcenie, cert'ificat6, oi othbr ent'itlement can foresee that the issuance
of-i iiige-num5ei of 

-such 
ent'itlements will, cumulatively, l,tuY. a signif i-

cant impict on the environrpnt, a programmatic environmental impact state-
ment shbuld be prepared which addresses these cumulative impacts.- (ri) tn any situation where cumulat'ive impacts of a series of related
actions may be i'ignificant, the agency should consjder the appropria!919s:
of preparing a pr6granrmatic impaci state, as described in Section IV(2)(e).

IV. ENVIRoNMENTAL REVIEl^l PRoCEDURES. To guide environmental review
of proposed actions, agencies shall adopt the following procedures:' (l ) Prel iminai.v Environmental Review= (PER\. Concurrent. with pl9-
l .imj niry t cedures wh i ch normal l y go

into thl agency review process, the agency shall conduct a preliminary en-
vironmentai review sufficient to make-a determination whether the action
may have a significant effect on the human environment. The evaluation
should be expiicit enough to make clear to other agenc'ies and the public
the basis foi^ the agenc!'s reconrnendation whether to preparg 9! environ-
mental impact stateilent. In conductjng f, PER, the agency shall procede as

fol I ows:(u) determine whether the proposed action is a major action as defined
in section II(4) and as identified in sect'ion III(l) of these rules;

(b) if the proposed action is not a major action, no further en-
vironmental review is necessarY;

(.i if the proposed acti6n is an emergency action as defined in
Sectidn'II(3) of lneie rules, the agency may procede with the action
inrnediately, as the emergency dictaies. In this case, however, the ?99ncy
shall continr. *itfr the 6nviionmental review procedures concument with
or subsequent to the action, in order to inform other agencies and the
public of the environmental impacts caused by the action.

(d) if the proposed act'ion is a maior action, fill_out the appro-_-
priati-ifn cneCltist'to determine whethei tfre action would have a signifi-
cant effect on the human environment;
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(e) in fill'ing out the PER checklist, the agency may Ytilize in-
formation submitted-to it by the applicant. The agency must take respon-
siUiiity for tfre accuracy aira aaeqiricy of the infoimation used to determine
the extent of environmental impact;- -(i, 

the agency may consuit witn other agencies or glguP: in conduct'ing
the pin'and fitling-out- the checklist. t^lhere-the agency listing indicates
other agencies wit[ relevant expertise or overlapping iurisd'iction, such

consultation is required;
(g) after conipleting the PERn the agency shall circulate the check-

list t5'al1 agencie! with-relevant expertise and iurisdiction,^and to the
invironmentai"Quitity Council and Coninission on Environmental Qual'ity,-and
to any inalviduals oi groups which have been identifjed as interested fn
or afiected by the profosed action. All such agencies and groups will have

iifi..n (15) iays tb sirUmit conrnents to the agency, The agency will take
no actiori t6waris approval of the proposed action during that.period;

(h) connent'inb'agencies should indicate the need for a joint or
prog"irrui,atic impact-stitement where appropriate. Where a ioint. statement
is il...tsary, the agencies inyolveO shhtl'confer to determine the lead
agency, or ihall ma[e p'lans to coordinate preparation of a ioint statement;- iil if the agency's completed checklist indicates there will be no

signiiiiant effect-on ihe humln environment, the checklist wjll serve as

an agency impact determination and the agency's normal decision mak'ing
process witfr respect to the proposed action may continue;' (j) if the agency's complbted checklist indicates there w'ill or may

Ue a illnificant eifect on thb human environnent, the checklist will serve
as an agency impact determination giving notice_of intent to.prepare an

environirentll impact statement. The agency shall then procede to prepare
a draft envi ronrnental impact statement. Unt'il the envi ronmental 'impact

statement procedure is cbmpteted, the agency will take no further action
towards approval of the proposed action;

(f)'igencies shall'maintain a listing of all_agency impact determina-
ti ons . 'ffri i t'isting shal l be avai l abl e to the publ i c.

(2) Preparation of Drqft EnYirqnm9ntal Impact Statements.
(;i act state-

ment ii'requirea, ttre agency shall, at the earliest feasible time, consult
with other'agenc'ies wit[ re]evant expertise or iurisdiction with respect
to the conteilplated action and its impacts. The agency should also seek

ionments from' appropriate federal and' Iocal agencies, pub'li9.9n9 private
organizations, li.ouis, and individuals whose interests are likely to be 

-
s'ilnificantly-aitecled by the action. In order to facilitate this consul-
ta[ion proceis, agencies-should develop "fund fi'les" of expert'ise avai]able
from thb public and private sectors. This consu'ltation need not be con-
sidered formal. An interdisciplinary approach to the preparation of draft
env'ironmental impact statements is the bhief goal of agency consultatjon.

(b) Where tfre tead agency or another state or federal agency has

already'prepared an environmenlal impact statement on a project wh'ich is
relatei beobraphically or functionally to the project under 99!sjderation'
portions-of-sulh an eirvironmental implct statement may be utilized by the
agency. The agency must be careful to insure that all cond'itions and

iilpacis peculiir t-o the action under consideration are adequately dealt
wiltr. The Environmental Quality Council will assist agencies, on request,
jn determining whether such related impact statements are avai'lable.
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(c) Fges. Under Section 69-65.|8 of the Act, in any action in-
volving-annp!-ticat'ion for a lease, permit, license, certificate or
other 6ntitlbinent, the agency should determine, after the initial con-
sultatjons with other agenciLs, whether the expected cost of preparing
a draft and final environmental impact statement will exceed two thou-
sand five hundred dollars ($2,500.00). If this is the case, the agency
may requ'ire the app'licant to pay a fee to cover such costS, UP to two
peicenti (2%) of thb totat proiected cost of the proposed project. The

igency miy iaopt rules to determine how such fees will be assessed.

ia) 
-Joint 

ImpacL Sla'lgrnen'Ls. Where more than one agency ('inclu-
ding ieder onsors an act'ion, or is directly in-
volved in an aition through funding, licens'ing' or perm'its; or where
more than one agency'is involved in a group of actions d'irectly related
to each other b6cauie of thejr functional interdependence and geographical
proximity, consideration should be given to preparation of one environ-
inental iirfact statement for all the-state actions involved. Agencies
in such cases should cons'ider the possib'iljty of io'int preparation of
an env'ironmental impact statement by a1 1 agenci es 'invol ved , or desi gna-
tion of a single lead agency to assume supervisory respons'ibility over
the preparatiiin of the environmental impact statement. Where a lead
agency prepares the statement, the other agencies involved should pro-
viae isiistance with respect to their areas of jurisdiction and exper-
tise. In either case, the environmental impact statement should assess
the total impact of the full range of state actions involved, should
reflect the views of all participat'ing agencies, and should be prepared
before major or irreversible actions have been taken by any of the
participaiing agenc'ies. Factors relevant in determining an appropriate
iead agbncy inciude the time sequence in which agencies.become involved'
the magnitirde of their respective involvements, and their relat'ive
expertise with respect to the proiect's env'ironmental effects.' (e) Proqrarnm@. Where the cumulat'ive effects
of, seveiat t, a programmatic impact State-
ment may be appropriate. Ind'ividual actions that are related either
geographica'lly. (..g. several proposed subdivisions with'in a particular
irei), or as iodicit parts witnin a contenrplated series of actjons
(e.g.several segments of a proposed highway) may be more appropriately
evaiuated in a sing'le programmat'ic statement. Such a programmatic
statement may also-be ippiopriate'in the development of rules or po'l'ic'ies
or other criierja which w'ili govern the conduct of a continuing program'
or in the development of a new program that contemplates a number of
subsequent acti ons.

A programmatic statement will not satisfy the requ'irements of
the Act if-it is superficial or limited to generalities. The pro-
grammatic statement should sat'isfy a'll the requirements for the con-
ient of ind'ividual project statements, but should emphasize cumula-
tive impacts, and alternative policies or courses of action.

Thb progranmatic statement will serve as an ana'lytical.foundation
for subseiueit individual project statements, but subsequent individual
projects niay require further analysis- where conditions or expected
irfiaa; hav! changed, or where spbcific impacts peculiar.to the indi-
,iauii project weie not treated in sufficibnt detail in the prograrunatic
statemeht. Where appropriate, subsequent individual project statements
may take the form of'adienda to progranmatic statements already issued.
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be tranimitted tb-tfre office of the executive director of the Env'iron-
,.niaf qJaiity Council. The lead agency shall also circulate the
draft environmeniut impact statemenl to-other appropriate .agencjes and

ielecteJ pub'lic and private groups and indivig,qt:, -inclY9]!g:-1t..1-
mjnjmum, those partiLs who trive itready.suppllgd information and com-

*.ntt-t6 tne agbncv on tne proposed-aciion'.' The listed transmittal date

to the Environmentil Quality Cbunc'il shall not be earlier than the date

of the draft.nri.onrndniat impaci staternent mailinq to the other agencies,,

o.gi;irilions , ana-inaiviauar b . -Ail;;G 
ieeii ng donrnents 

^?lul'l 
establ i sh

iifi. ri*its of noi ttis yrin thirty (30) aays foi replv, after whichlt
may-be presumed, unless the conrmeniitig lggniy regle:!s-1!-:Il:lsion of
time not to exceei'iiit..n-(iS) days,-th;t the,agency consulted.has no

ionment to make. Al 'l agenci es shal I make avai I abl e for pub I 'l c. l nspec-

tion al1 reports, itraies, and other documents that underfie the draft

(f) 0n request, the Environmental Quality Council will advise
ug.n.iei con.erriing [fr. appropriateness of ioiirt or progranunatic state-
ments, and will assist in the determination of lead agency.
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(f)  If the lead agency has given full and good faith consideration
to the environment in its plans, if this iS reflected in favorable com‐
ments from reviewers, and if the draft environmental impact statement
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that the environmental impact statement Will be uSed aS a source of
information not only for the lead agency:S decis10n makers, but alSO
for other agencieS and for the public.

丁he cOVer of the environmental impact Statement ShOuld include,
at a minimum, the name of the lead agenCy (with the name of the oper…
ating diViSion, Where appropriate), whether the statement iS a draft
or a final, and the date of transmittal tO the Environmental Quality
Council.

Environmental imPact
(l) a descriPtion of

statements should cover the following-if,.-ni[rre 
and objectives of the proposed

action3

:lil iil:lleli:||:|||li:|||:illilll[
clude alternative engineering techni
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regulations and laws of the state shall be interprctgd and administered
in"accordance with the pol'icies set forth in IMEPA]." After reviewing
the env'ironmental effects disclosed in the impact statement, the agency
must careful'ly weigh the environmental costs against the expected bene-

fits of the pioposed action. The agency's final decision whether to
procede with'thb project must refleit th'is balanc'ing ana'lysis. l'lherever
idverse environmentai effects are found to be involved in the proposed

action, the agency must indicate in its final recommendation what interests
and consideraiions of state pof icy iustify those effects

‐13-
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、 APPENDIX 'lE:'

UNIFORM RULES IMPLEMENTING THE

MON■lANA ENVIRONr4ENTAL POLICY ACT

Fina■ Version Adopted by

MONTANA COMMISSION ON ENVIRONMENTAL QUALITY

」anuary ■5′  ■976

No'.tE: This final. version of the uniform rules implementing
the l4ontana Envirorrmental Policy Act (I\4EPA) coirtains all of
the amendments nrade by the Montana commj.ssion on Environ-
mental. Quality (llCEQ) to the September 22, L975, edition of
the rules. It must be emphasized, holever, that this ver-
sion of the rules has been preparcrd in appropriate Montana
Aclministrative Code format for acloption by the Board and
Department of Hearth and Environmentar sciences. Therefore,
references to the Board and Department in the rules, and
the I{AC rule nurnbers, will have to be changed accordingly
by the agencies intending to adopt ttEPA rules. Finally,
the p::ovisions of subsections (B) and (9) of Rule VfI (i'[AC
L6-2.2(2)-P2060) are not part of the uniform version of
the rules, These subsections contain the Departmentrs
attempt to define rvhaL rnust be includecl in Lhe applicant's
esLimated cost of a project as outlined in Section 69-6518,
R.C.M. 7947. These subsecLions implement Recomrnendation 65
of the Sumnary of Testimony and Recommend.ations of ttre
Ilezrrings Of f -Lcer subnitted on January 9 , L97 6

(
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STEヽ電 BROWN′  Chairman
Montana Commission on
Environmental Quality

(RULE I) POLICY STATEI4ENT CONCERNTNG

Ug_BA_8@-1n---jt -ilo--1mpremenr-
Ch;rpter 65, Title 69, the Montana Environmental Po1icy Act,
through the establishment of administrative procedures, fn
order to fulfill the stated policy and purpose of that act,
the Bo.rrd and DepartmenE r.lill conform t-o Lhe procedures es-
tablished in 'i. te following rules prior to finalization of the
Board's and DljparLmentrs decisions. It must- be noted that
the act requires t.hat sterte a-qencies comply rvith its terms
"to the fu1lesL. exl-ent- possible". (l{istory: Sec . 82-4203,
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82A-107, R.C.M. 1947, IMP Sec. 69-65A4, R.C.M, 1947; N_U17,

MAC Not. No. I6-2-67i Order MAC No.76-2-26; Adp. 2/9776; r
Eff. 3/7/76-) (

. (RULE II) DEFINITION OIT MEPA TERMSt{gt'nmeiqe
"Emergency actions" EreI .

(a) projects unclertaken, carried out, or approved by
the Board or Department to repair or restore property or
facirities damaged or clestroyed as a resurt of a d,isaster
when a disaster has been decrared by the governor or other
appropriate government of ficial;

(b) emergency repairs to public service facilities
necessary to maintain service i or

(c) projects, whether public or private, undertaken
to prevent or mitigate immediate threats to pubric health,
safety, or welfare.

(2) "Human environment" includes but is not limited
to biol'ogical, physical, social, economic, cultural, and
aesthetie factors that interrerate to forrn the envirorur,.ent
in which Montanans live.

(3) "Lead agency" is the agency of the state that has
primary authority for committing the government to a course
of action having significant environmentar impactr or is the
agency chosen to supervise the preparation of a joint env.iron-
mental impact statement where more than one agency is involved
in the action.

(4) "Bnvironmentar impact statement" (Ers) is the de- /tailed statement required by section 69-6504 (b) (3), R.c.M. t1947, and can take several clifferent forms:
(a) Draft environmental impact statement is Lhe initial

environment apar*e[-in 6cc6rd.ance with MAC
L6-2.2(2)-P2040, subsection (r), lnule v (1) ) , and d.istributed
to the appropriate agencies and the public for comment prior
to compiling the final environrnental impact statements.

lbl Einal. gnviforunental -i$pact statement is a clocument
snmmarizing or, Lf necessary, including Eti-EEJor conclusions
and supporting information of a draft environmental impact
statement and specifically including the Board.'s or Depart-
ment's response to art substantive comments or objections
raised by the pubric or other agencies since issuance of thedraft environmental impact statement.

(c) Joint environmental- impact statement is an environ-.-:-mentar Lmpact statement prepared jointry by more than oneagency, state and/or federal, rvhen such agencies are involvedin the same or closely re1ated proposecl actions -(5) "Preliminary environmental revievr', (pER) is awritten 6p6l-ysis of a proposed action to determine whetherthe action mi-ght significantly affect the quarity of the
human environment and therefore require a dr:aft environmental
impact statenrent.

(6) "Programmatic revierv', is a general analysis of
16-20.A * ro*t*A ADMrNrsrRArrvE coDE (
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related agency-i.niliated actions, programs or policies, orthe continuarrce of a board poricy or prograrn which may in-volve a series of future actions.
(7) "Montana comrnissi-on on Environmentar euarity,'(l'{cEQ) means the commissiorr establishecl by Bxecutive order

4-7 s.
Council" (EQC)means the
Tit■ e 69′  chapter 65′

R.C.M。  ■947.
(9)  "Boardi' means the Board of lIealth arr.C Environmental

Sc■ences.
(■0)  "Departmenti: means the Department of Hea■ th and

EnvirOnmenta■ sciences。   (History:  sec. 82-4203′  82A―■07′

1:Eダ:7}96Fie州私Eヽ3.61:E38::Fゝ:3¥。 2)野 ;:′瑶讐1。彎,7);::)No.
~   . (RULE III) DETERMINAT10N OF NECESSITY

FOR EN
erlv■ronmenta■  impact statements be pre―

pared on .:proposals fOr projocLs′  programs′  ■egis■ ation and

呈1:e[hla::I.1[li:IStl[ itiよi glvEI:I「こltF:gnlilC2311首 w][ξ
eCt~

cr■ ter■a and procedures w■ ■l be used in deteェ 111■ n■ng whether
an  EIS IAJi■ l be prepared.

(■ ) An environmental impact statement wi■ l not be re―
quj_red for actions in l,llich the Board or Department oxorcises
n O discretion′   but         rather acLs upoll a g■ ven state
of facLs ■n a prescr■ bed manner pursuant to statutory Or regu―
■atory mandateo  Such actions ■nc■ude:

(a) Administrative actions:  Routine′  c■erica■  or siFni―
■ar functionJo「 the BOard or Department′  inc■ uding but not
■im■ted to admin■ strative procurements′  contracts fOr consu■ t―
ing services and personnel actions.

ma■ntel雪Ice                   int :I° Ia[]呈 ]tI:ζ . perations Or

■nspecIIき n 吾警y暑暑七11量七手選選す旦選£|{鋼ft距モ堰爵拒葺議::  Data co■■ection′forcement of environmenta■
standaI,テ . A PER sha■

l be prepared by the Department on a■ ■
:[:::]::d lli:::s:[ヒ 1:F ll,a吾lm[RIs lul:a[1′ wR[l:rtilalctl:員

e

is c■ ear■y a major state action having a significant impact
oF the human env■ ronment′  thereby requ■ r■ng the preparatiOn
Of an EIS, on which a determination must be made as tO the
sign■ ficance of its effect on the env■ ronment.  If the PER
shows a potentia■  sign■ficant effect on tho htllnan env■ ronment′
an EIS shall be prepared On that action.

(3) The fo■ ■owincJ are actions which norma■ ■y require
the preparation of an EIS:

(a) the action may significallt■ y affect environmenta■
attr■ butes rococJn■zed as be■ ng endangered′  fragi■ e′  or ■n

(B) "Environmental QualityCouncil established as provided. in

ｒ
ヽ

ｒ

ヽ
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severely short supply;
(b) the action maY be

ducing or inhibiting; or
either significantly growth in- ( i

(c) the action may subst.antially alter environmental
conditions in terms of. quality or availability-

(4) The Department shall maintain a list of those ac-
tivities or functions that falI within the categories de-
scribed in the preceding subsections of this rule. The list
shall be maintained. as a public clocument and copies of the
l-ist and any subsequent revisions sent to the }4CEQ, the EQC,'
and any member of the public who has requestecl a copy of the
list. The MCEQ, the EQC, or any member of the public may'
recommend additions to or deletions from the list- The
Department shalI review the reconmendations for add:-tiorrs
to or deletions from the list and advise the person or group
making the recommendation in vrriting of the reasons r.rhy the
recommended ad.ditions or deletions were'or were not made. (Iiistorl'
Sec. 82-4203, B2A-LO7 t R.C.M. L947; Il,lP Sec. 69-6504 ' R-C.14.
1947; NEW, MAC Not. No - L6-2-67; Order IvIAC No. l6-2-26i Adp-
2/9/76; r'tf.3/7/76.t

ENVIRONMENTAL REVIEW
ental revierv to make a determinat.ion as

to rvhether the action may have a significant effect on Lhe
human environment, such revier.r shall, based on inforrnation
contained. in the completecl application or project proposal
ancl other available information, include at a minimum:

(a) an adequa'te description of the proposed action,
includ.ing maps and graphs, if appropriate;

(b) an evaluation of the immediate and cumulative im-
pact on the physical environmen't, including rvhere appropriate:
terrestrial and aquatic life and habitats; water quality,
quantity and distribution; soil quality, stability and. mois-
ture; .vegetation cover, quantity and quality; aesthetics;
air guality; unique, endangered, fragile, or limited environ-
menLal resourees; hi.storical and archaeological sites; and
demands on environmental resources of 1and, water, air ancl
energy;

(c) an evaluation of the immediat-e and cumulative im-
pact on the human population in the area to be affected by
the proposed action, including where appropriate:. social
st.r:uctures and mores; cultural uniclueness and diversityi .
access to and qualit.y of recreational and rvi ]derness activi-
ties; loca1.and stabe tax base and. tax revenuest agricultural
or industrial production; human health; quanLity and clistri-
bution of community and personal i.ncome; transportation net-
vrorks and traffic florvs; quantity and d-ist-ribution of employ-
ment; distribution and density of population ancl housing;
demands for government services,' industrial and commercial
act.ivity; demands for energy; and locally adopted environmental

(RULE IV) _PREPARATTON qF PRELTMTNARY.
(f) ff the Department conducts a

16-20.C I{ONTANA ADMT}JISTRATIVE CODE (
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pJans and goals;
(d) a J-i-sti.ng of ottrer agencies or groups that havebeen cont.rct-ed, or which may have overrapping ]urisdiction;(e) the names of thoie indiviclualL-or-gioups contribut-ing to and respons-ible for compiling the pER.
(2) rf the PIIR indicatei thnl the proposed action r,rillh?y9 " signi.ficarnt effcct on ilre human .rrii.t*nenL, an Ers

l'll}1 be preparecl in accordance with MAC 16-2.2(2,)-pzaq0 (Rulev).
(3) A pER is a public clocument and may be inspectecupon request by any member of the public or representativeof a governmental agency. A membei of the pubii" or a govern-mental entJ-ty may obtain a copy of a pER by making a spicificreguest to the Department.
(4) Information which is entitled. to confidential treat-ment under a provision of state raw, Board or Department rure,or by ord.er of a court, will be excruded from a pnn. Thedetermination of rvhat information is to be so treated will bedetermined by the Department in consultation ryith the appli-cant. rf confidentiar information is deleted from a prn, theDep;rtnent sharr indicate in the pER the general nature ofthe informaL.ion deleted. (History: sec. 82-42a3, BzA-La7,R-c-M- l.947; rI{P sec. 69-6504, R.c.M. L947; NEITI, MAC Not. No.16-2-67; ordci rurac No. L6-2-26; Adp. 2/9/76;-nFi. 3/7/76.t

:------- 
-GqlE 

vl PREPARATToN, coNTENT, AND
DISTRIBUTION OP- ENVIROr\I"IEN- e-ti:i.2 (z) _p2o30
(Rule rV) , the Department shall prepare a draft environmental
irnpact statement, which shall include:

(a) a description of the nature and objectives of theproposed action;
(b) a descr-ipbion of current

in the area affected by the action,
vrhere appropriate;

(c) a description of the impacts on the human environ-
ment of the proposed action. The description shalr incrud,e:(i) the factors listed in MAC L6-2.2t2)-p2030 (nule IV),
r.rhere appropriate;

(ii1 primary, secondary and cunrulative irnpacts;(iii) potential grorvth inducing or inhibiting impacts;(iv) -i-rreversible and irretrievable cornnritments of en-
vironmental resources, includ.ing 1and., air, water and energy;(v) economic and environ-lnental benefits and costs
frorn the proposec action and such information as is reason-
ably available to assess the economic and environmental cost
and benefit of each alternative;

(vi) a comparison of short-term costs and benefits
with the effects oir maintenance and enhance.ment of the long-
term productivity of the environment.

(d) a description of alternaLive actions that could be

／
ｔ
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environmental conditions
including maps and charts
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taken by the Board or DePartment.
tel source material used in the preparation of the

draft EIS, Department personnel contributing to the impact
statement, irrll.uding a listing of qualifications, and' the
names of Department officials responsible for the environ-
mental impact statement contents and distribution-

(2) Pollorving preparation of the draft Ers in accorcl-
ance with subsection (t) of this rule, tlte Department shall
distribute copies to the Governor, Lhe EQC, the appropriate
local, state and federal agencies, the applicant whose pro-
ject is being evaluated by the EIS, and the public for thr:
purpose of consultation and receipt of comments. For the
purposes of distribution of the EfS to the public, the Depart-
ment shall maintain a mailing list of interested or cortcei:ned
individuals; any person or group may request to be placeC on
the mailing list for part or all EIS's.

(a) Depending upon the nature and number of substan-
tive comments received in response to the d::aft statement,
the draft statement may satisfy the requirement for a final
environmental impact statement. In this case, the Department
shall submit one copy of all commenls or a summary of a
.representative sample of comments received i-n response to the
draft statement to the Governor, the EQC, the applicant wfrose
project is being evaluated by the EIS, and to all commenting
or consulting parties-

(b) If the DeparLment determines that iL will not be
necessary to compile a final environmental impact staL.ement,
the Department may remove al1 further tirne restrictions cle-
scribed in subsections (A) (c) and (d) of this rule not 'loss
than fifteen (15) clays af ter sendirrg copies of all comrnents
received on the draft EIS to the parties I-isted in subsection
(2) of this ru1e. The Department shall also include wjth the
comments notice of the Department's decision not to prepare
a final EIS and a statement clescribing the DeparLment's or
Board's proposed course of action. The applicant whose pro-
ject is being evaluated by the EIS may requesL an extension
of this fif L.een (15) day period in order to respond to the:
written cornments that have been received.

(3) A final environmental impact staLement shall in-
cluder ?s a minimum:

(a) A sunmary of major conclusions and supporting in-
formation based on the draft environmental impact statenent
and the responses to substantive comments or: objecti-ons re-
ceived on the clraft environmental irnpact statement, stating
specifically where such conclusions ancl information rvere
changed from those vrhich appeared in the draft.

(b) A list of all sources of written ancl oral commt-rrts
on the draft EIS, i.ncluding thosc obta.ined at public hearLnEs,
and unless -i-mpracticcll, the text of comments receivecl l-r1, tlre
Department. fn all cdses, the text of a reprcsentatirrc saurplc
of comments or a summary of a representativc samplc of

16-20.E MONTANA ADMINIS'IF,\TIW: CODE (
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comnrer:Ls shall- bc in.-:l-uclecl.
(c) 'Ihe Dcp:rr:Lment's responses to these comments.

Thcse r:esponses slialI inclucle a good f;rith eval-uation of the
ccx-,unenl-:; received, and a substantive. dispositj-on of the
i-ssues involved.

(d) New data, informaEion, and explanations derived
or obtained subsecluent to circulation of the draf t..

(c) I'o-l-lor.rinii preparabion of a final EfS, the Depart-
ment sirall distr-ibute copies to the Governor, the EQC, appro-
pr:iate state and feder:a1 agencies, the applicant, persons who
suJ:rnitLed comments on or: receivecl ar copy of the clraf t EIS,
and be meide availab-tc to other meiabers of the public upon
r:equesL for the pur:pose of consulbal-ion and receipt of com-
ment-s.

(4) The tirning and distributi<.rn of environmental im-
pact sta'bements shal-1 be as fo.llows:

(a) The listed transmittal date to the Governor 'and

the EQC shall not be earlier than tlre date of the draft
environmental impact statement mailing to the other agencies,
organizations, and individuals. Tirne limit.s of noL less than
t.hirty (30) days nor: rnore tharn forty-five (45) days sha1l be
establishecl for reply, after rvhich it shall be presumeld, r1n-
less the commenter recluesLs and recej-ves one extension of
time not to exceed fj.ft-een (15) clays, that the person or
governmental agerrcy consulted has no comment to make.

(b) Afler the time periocl for comment on the clraf't EIS
has expirecl, a cop.y of al-l written comments received shall
be sent to the api:Iic;rnt whose project is being evaluated by
the EIS. The applic;rnt shall be advised that he has a reason-
abl-e time to respond in writing to the written or oral com-
ments on the draft EIS and that the applicant's rvritten re-
sponse must be received before a final EIS can be preparecl
and c-irculated. Tire applicant raay, hovrever, waive his right
to respond to the cominenLs subm.itted on the draf't EIS,

(c) Except as provided in subsection (2) (b) of this
rule r rro acLion which requires the preparation of an environ-
menLal irnpact stat-ement shall be taken sooner than sixty (60)
days after the transmittal date to the Governor and the EQC
of the draft env-ironmenterl impact statement.

(d) Iixcept as provided in subsection (2) (b) of this
ruler rr() Board or Department action shall be taken toward.s
approval of the proposecl projecL sooner than 'ttrirty (30) days
after the f-inal environmental impact stabement has been trans-
m.itted t-o the Governor and the EQC. Tire lisLed transmittal
date to the Governor ancl the EQC sha1I not be earlier than
the dabe of the final environment-al- impact stateraent mailing
to other approprjate agencies, organizations, ;rnd individuals-

(e) After ttre t-irne period for comment on the final EIS
li;,s expi.recl, a cop)' of all written comments received shall- be
sen'c to the applicant r^zhose project i.s being evaluated by the

( EIS. The appj.icant- shall be aclvisecl ttrat he has a reasonable

′
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time to respond in writing to the vrrit.ten comments; on the
final L-fS ancl Lhab the applicant's rvr-itten response nust be
received before erny act.ion can be takcn to',vards ;r;rp::oval of
the project. The applicant rdy, hovrever, vraive his right
to respond to the written comments subnritted on the final
Ers.

(5) A1l. rvritten comments received on an ItfS, includ-
ing written responses received froin the applicant, erre publ.ic
documents and sha1l be made available to the publ-ic upon re-
quest. ([Iistory: Sec. 82*4203, B2A-LOl, R-C.M. Lg47 i IMP
Sec. 69-6504, R.C.M. 1947; NEI.I, MAC Not. No- L6-2-67; Ofder
rrlAC No. t6-2-26i Adp. 2/9/76:Tift. 3/7/76.)

1.:-_ __ I _RULE vr ) ___qfEgIA!_Ig!ES_ AtlLIlArI,q*Tg
CERTATN MEPA srruATroNs An Ers m-ay 5e plepar-eA-loIlEly bt *

r fecleral alencil= wh"., elch heive
sirnilar or overlapping jurisdictions and read agency status
is not appropriate for any. where a joint statem.enl is pre-
ggred, each participating agency shall take fu11 resironsi-
bili{-y for the contents of the published statement.(1) The Department shaI1, to the fullest extcnt possi-
ble, adopt and incorporate by reference as part of a draft nrsall or any part of the information, conclusj-ons, coirunents, and
responses to comments contained in an existing Ers which has
been previously or .is being contemporaneously preparec. purstr*
ant to the Montana Environmental Policy Act or the ttaUiirnal
Environmental Policy Act if:

(a) the Department determines that the ex.isti-ng Ers
covers an action paralleling or close.I.y related. to i-he actj-on
proposed by the Department or Roard;

(b) the Department determines, on the bas.is of its ownindependent evaluation, that the information, conclusions and
responses to commen.ts contained in the existing Ers, vrhj.chare to be adopted and incorporated try ilre Depar:tment as a partof its draft Ers, have been accuratery, fully and fairlygathered and presented; and

(c) the Department dei:ennines that the information,
conclusions, and responses to comments wh_i-ch will be incorpo::-ated in the draft Ers are applicabte to the action currently
bei.ng considered. Tlie existing Ers, or portions adoptecl orincorporated by reference, shatr be cj-rculatecl as a part ofthe draft Ers and treated. as part of the d.rafL. E:is for alrpur:poses, includirg, if requirccl, preparaLion of a finar Brs.However, where reproduction of the acloptecl or incorporaLeclportions of a prcviously prepared Ers woul<l be pr:orriuitivery
expensive because of the volume of tite mater:ial involved, tteDcpartrnent may summarrizc the contenb of the adopl-.ed or in-corpcrated j.nformaLion if the previous EIS has bsen rv.icle.lycirculated and the Deparrtment :.ists the places rvhere the fu.LItext of the previous EIS is av.rilable for insl:ect-ion. F\rrther-rnore, the Department shall nob. be required to sen,c copies of

ｔ́
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tirc exisLing E.iS; to persons rvho have previously received the
eiristing IIIS froin the Dep:rrt-rnent or: from arry other state or
fecleral agency r,,'hich prepared the existing EIS- If aJl or
any perrt of an existing EIS is adopt.ed and incorl'rorat-er1 by
refer:ence, then an addendurn shal1 be preparecl by the Derpart-
ment as a part- of the draf t Ef S. The addenclum shall include
as a minimum:

(i) er. descriplion of the specific act"ion to be taken;
(ii) any i-mpacts, allerna'tivesr or other items that

vrouL.d be different from those in the original statement; or
(ij-i) any irnpacts, al.ternatives, or other items that

were not covered in the or_iginal statement.
(i-v) Tire Department shalI take fulI responsitrility for

the contents of the previous EIS. If the Departrnent disagrees
rvith certain portions of the previous Ers, the points of dis-
agreement sha-l.r be specificarry discussed in the add.enclum.

(2) Tire sarne time periods specified in l4AC L6-2-2(2\-
P2040 (nule v) sha1l appty to the circutation and review of an
addendum as described in the preceding suhsectiorr-

(3) Where trvo or more agencies are involved in similar
actjons ancl -l.ead agency status is not. clear, the agencies in-
volvecl shaIl request assi..;t-ancc from the tlont-ana Commission
on llnvironmental Quality, which shalI recommend to the:
Governor within thirty (30) days after a request for assist-
ancc has been made the appropriate agency to be designated.
as the lead agenclr. After revicrv of the t4cEe's reconunenda-
tion, the Governor will designate the read agency. The lead
agency ck,; j.gn2ted by the Governor shalr then be respons-ibt e
for coordinatinE the implement;rtion of the requirements of
these ru1es"

(4) ff an EIS is pr:eparecl as requirecl by the National
trnvironmental r'olicy Act (NEPA), and'appropriate regurations
adopted. as reguirecl Lry that act, a copy of that EIS may be
substitutecl in lieu of the EIS reQuirements of ITIEPA. However,
if the NEPA Ers iloes not adequalely assess all of the impacts
of a proposed action as required by these ruresr dir addendum
shall be prepared in compliance with subsections (I) and. (2'l
of this rule.

(5) TLre Roard or Department ma1, take or permit action
ha.ving a si.gn-Lf-ic;rnt impact on t-he human envir:onment in an
emergency situation I'rithout preparing an EIS. Follorvi-ng
initj.ation of the .ection, the Department shatl noti-fy the
Goveirrror arnd the EQC within thirl-y (30) clays as to the need.
for such an action and the j,rnpacts and results of iL. rf the
enrergency acL.ion r^rilI be onqoing over a relatively long period
of time, and the possibility e;<ists for parLial modifi.cation
of the action at sone point.in the process, a PEil or an EIS
lvil1 be preparecl at the earliest possible date in the ongoing
process. The Boarclor Dep.rrtment may not delay taking action
if thc purpose of the Celay is to create an emergency situa-
tion that rvil-l enablc the Board or Department- to invoke the
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16… 2.2(2)― P2060  HEALTH AND ENVIRONMENTAL SCIENCES

provisions of th-i.s subsection.
(6) If conff ict-ing prov.isions of oLher sLate leivrs pre-

vent the Board or Department-- frorn fulry comp.lying wit_h thl (
provisi-ons of these rules, the Departrn-nt st,alt notify the \
Governor, the MCEQ and Eec an<l describe the natu::e of the con-frict and a propo..;ed course of action that ryill enable theBoard or Departnrent to comply to the fullest e>rtent possible
w1t!r the provisions of MEpA. rn addition, the Deparr:t-ment
shal-1 ]:ecommencl proposals for reg-islation thaL, wilr removethe statutory conflict. The repo::t provided for in thissubsection shall be prepared at least ninety (90) clays beforethe date upon which each regular session of the lulontana
Legislature is schecluled to begin.

(7) When a public heari-ng is held on an EIS, the Depart.-ment shall advise the appricant vrhose project is being "r.i.r-atecl by the EIS, every person who hers su}:mitted co:ii:nents orlthe draft EfS and every person r,rho received a copy of the ciraftErs of the date and location of the hearing and that t:lc ap-plicant" shal1 have an opportunity to responcl to aII or.r_l com-
ments received at the hearing. The applicar-rt may respond.
or.rlry at the conclusion of trre heariir! and.tn writing aL. alater rl,ate. Tire hearing helcl pr.rrsuant to this subsection
shall be held after the draft EIS has beerr circulated. and prior:
!9 the preparation of the f.i.na1 BIS. (Historln: (Sec. S2-4ZO:,,
B2A_107, R.C,I,1. 1947; IIrIP Sec. 69-6504, R-C.tI. tg47; NEI.I, I'IACNot, No. L6*2-6't; order [rnc ].lo - 16-2-26; A<lp. 2/9/7A; uEi.
3/7 /7 6 -)

{
fI'IPACT STATEIIENTS (l) Wheri-tn appTfcaElon fo-r-a fca,:;e, per_
@ense or certifillte is e>rpected to result
}n the Department incurring exp€)nses in excess of trso thousand.five hunclred dollars ($2,500) to compile an environmental im-pact staL.ement, the applicant shall be required to pay a feein an amount r,rhictr the Department reasonably estimales, as setforth in this rule, rvill be expenclerl to gather: infor:nation ancldata necessary to compile an EfS

(2) The Department vrill determine with.in thirty (30)
days after a completed application is filed r.rhether it will benecessary to compile an environmental impac'b- statemelt anclassess a fee as p::escribed by this ru1e. rf itis cleterm-ineclthat an env-i-ronmentar impact sta'ternent is necessary, the
Department shall make a preliminary estirnatc of tha costs tocompile the statement- This est.imate lrrill include a slunmaryof the data and information neecls ancl the iternized cos;t ofacqLriring the datn and informat-ion, including salarj.cs, eciuip-
menL costs and arny othor expcnsaj associatecl vrith the collc:c--tion of clata and inf orrnation for the IiIS.(3) If t"ile pretiminary esLirnated costs of acquir:ing thed;rta and information to preper.re an Ers totar more €nan tr.ro-thousand five-l'rundred dcllar:s (g2,500), the Depart_ment. shal-l-

■6-20.I MONTANA ADMINISTRATIヽ ,rE CODE (
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notify the そIpp■ icant that a feO mllst bO paid and submit all

::::ii[isI:::1:::::le :::::::y:i:[::TI:i:riiolI:iiriliai::d

EItti13[: :[ [1:Initt[d iitlEn I::[:::lil::ni:!:]I:1:inI:I:lpt
Of the request.  In addition′

:I[::::!::i員 [li:;]:]:]:][::ililiti::Sib]i・
::1:s:五 ヨ員

ille ttEE.

ch of the Departlnent's esti―

1:[]: ::S吉 :p呈[c][Iじ:r:Igci3と:si38. nfl[m:::1lcfl[ き賛:lI・:e

ii::i::iili:::ili::li:i:::ii:::lne:[il:こ

ef:It[員置 ∫l:l。:こYs
artme,t's pre■ j_minary EIS data
Эst assessment,
3 applicant's estimated cOst

illeil[:]五よ電::責
.:n:r:llttil:Iy

■oヒ ify the app■ icant within
fifteen (■ 5)days of the fina■  amount of the fee to be as―
Sessed.  The foe assessed shall be based on the projected
cOst of acqu■ r■ ncJ a■ 1 0f the ■nfOrmatiOn and data needed for
the EIS.  If the applicant has gathered or is in the process
of gatheriFlg informatiOn and dttlta that can be used in the

モ1:[ 1:en::::吾 t電

:nteilillt::]・InI:[mよt]:n :五よ
i:lt:i t貴

:y :F_

::::alilli:lil::::::::ia::こ [ili: 
習]こeletI:tI五 1:lmよ :i:lea量:~

■nformation alld data subHlitted
by the applicant has been vcrificd′  but in nO event ■ater
than the deadline specified in subsectiOn (7)of this rule.
The Departilent may extend the fifteen (■ 5)day time periOd

:I:こ ::elof:」 _I:¥lev4:「 よ:『sattEll[a:[lle;::Int責よ]・ti:rpr:lot:
cost estimate subrn■ tted is ■naccurate or additiona■  informa―

[::[ E」こIm雪 [e:bt]i:eleと
゛
a首:[::き  the accuraё

y Of the project
〕d sha■ l not oxceed the fo■ ■Ow…

ing ■imitatiOns:
(a)  two per cent (22)of any estimOted cOst up tO One

mil■ iolb,O・
liき

Sp』
ilι:1:′ ll:|′。1・lly estimated cost Over one

mil■ ion do■ lars (Sl′ 000′ 000)and up to twenty mil■ iOn dOllars
(S20′ Ooo′ ooo)′  p■us

(C) oll e― half of one per cent (■ /2 of ■2)of any esti―

[:::|][:]1::i::!i::[:lel:|li:i::li::::ll::|:lllillil:]||`|100)
and up tO thrこe hundred mi■ 110n d91lars ($300′ 000,00o)′  plus／

、
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(e) one-eighth of one per cent (t/s of rs) of anyestimat-ed cost in excess of three hurrdre:d nri11i.on cl<;l-l;rrs($300,000,000) ((5) If an_applic:rnL, for: a 1ease, permit, contract,license or certificate berieves that the fee assessed i.sexcessive or does not conform to the regu-lrements of thisrule or section 69-6518, R.c.!1. 1947, tlie applicarrl may re-quest a hearing before the Boarcl pursuant to the contest-edcase provisions of the I{ontana admi-nistrative procedure Act.If a hearing is helcl on the fee assess;ed. as authorizecl bythis subsection, the Departrnent shall proceect with itsanalysis of the pro-ject wherever possitle, The fact that
? hearing_has been requested. shal1 not be grounds for: delay-ing consicleration of in application exeept to the extentthat the portion of the_fee j-n question i.ffects the abili1yof the Department to col-lect trr6 aata and informa.t.ion neces-sary for the EIS.

(6) The fee assessed hereunder shall only be use4 togather data and itrformation necessary to conrpilL an elviron-mental impacL. statemenL. No fee may be asslssecl if ttreDepartmenL intend's only to cornpile a preliminary envirorunentalreview or a programrnatic reviei- rf tn. Departirent co1lectsa fee and later delermines that ;rclditional clarta and inforr,ra*tion must be collected or that data and information .suy-rpl iedby the applicant and relied upon by the Department is in-accurate or invali.dr EIrt additional fee may be assessed un4errthe procedurcs outrinecl in subsections (2) , (3) and (4) ofthis rule if the maximum fee has not ]-reen collectecl as pro* (vided by subsection (4).
(7) When the Department has completed vrork on the EIS,a complete accounting of how the Deparllent expencled the feecollected shalr be submittect to the applicant.' it the cosLo-f cgmpiling an environment-ar impact statement is less t-hanthe fee collected, the remaincler of the fee sha.ll be refunced.to the applicant rvithout interest within forty-girr" (45) d"rysafter work has been completed on the final EfS-(B) The estimated gg?t of_a projeci submitted by theapplicant as reguirecl by this rure lrr.rr include an j-temizedlist of the estimatecl construction, engineering, 1and. acquisi_tion and contingency costs showing'v.ri.orr= com$onents and, horccosts are calculated irr the folloiying manne.r:(a) r'or new facilities or add.itions to existing facil-ities that are subject. to the permit provisions of section69-3911, R.c-II. L947, of the ciean aii Act of ttonta'a, theestimated cost sha1l be itemized by components rvhich havedifferent fuirctions, incl_u<ling, r^rhlre appropriate, builclingstructure, bo-i-1er r g€De ra b9., 

- 
ac id pt_antl 

";"i i;; rower, pre_cipitator, scrubber, baghouse, and iny othcr component asso_ciated vrith the operationalr product-j-ln or p"ii.iiiol contro.lsysten'r rvhich is covered_by the apprication.- The provisionsof this rule clo not appry to app1i".t.io.,= for a variance uncler

L6-2.2 (2) -P2O6O HEALTTI AI.ID ENVTRONMI.]NTAL SCIEI.iCtrS
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Scct.i-on 69-3916, It.C.14. L9/,7, of the Clean Air Act of Irlont-arra.
A fi..l:Lng fec s;hr-rl-l bc paicl as spccific:cl j.n that section for
such ;rpi-rl-ic.rtions.

(b) Iror neiv fac-ilities or addit-ions to existing facil-
it-ies th:rL are subject to the permit provisi.ons of Water lrol-
lut-ion Cont.rol Act- of l,lontana (Title 69, Chapter 48, R-C,tI.
19t,7) , the cstimatecl cost slrall be jLerinized by components
rvhich liave d-if ferent funcbions, -i-ncluding, where appropl-'iate,
building str:uct.ure, pr:ocluct-ion components, tr:eatment vlorks,
sucl) .rs puml)s, pipes, lining m:rterials, ponds, ditches, di-
versions, d;ms, dil:es and machenicatl treatmant rvorks, and,
;rny other cornponent assocj-ated ryith the operati.onal, produc-
ti.on and pol1u1-ion control systenr which is covered by the
erppJ-ication.

(c) !-'or new fac-ilities and disposal areas or additions
to existing facilities and disposal areas that are subject to
the licensing requirement.s of the t4otcl:: Vehicle l,/recking
Fircilities Act (Tit-le 69, Chapter 68, R.C.!i. L947 ) and. the
Refuse Disposal Arcars AcL, (Title 69, Chapter 40, R.C.M. L947),
ttre estimated cost shal1 be itemized by componenbs r,/hich have
different functions, including, where appropriate, building
structure, crusher, shreCder, caterpillar and any other equip-
ment or vehicle necessary for ttre proper operation and. mairr-
tenzrnce of the fercility or dispos;r.t area.

(d) Iror ner* cslablishrnents, tourist campqrouncls or
trailcr courtse or aclclit.ions to existing establishments,
tourist campgrounds or trailer courts that are subject. to the
licensing provisions of t-he Loclging Establishmeni.s AcL. (Tit}e
34, Chapter 3, R.C.M. 1947), the Pood Service Establishments,
l'larkets and l,lanufacturers Act (Title 27, Chapter 6, R.C.M.
7947), and the Tourist C.lnpgrounds and. Trailer Courts Act
(Title 69, Chapter 56, R.C.I{- 19471 , the estimatecl cost shall
bc ih.emized by components which have differ:ent funcl.ions,
including, rshere arpp::opriate, building struc.bure, heating
sy.stem, coo1ing syst-r:ln, sidervalks, storm drains, servag.e dis-
posal systen, solid wasLe disposal system, water supply sys-
tem, sLreet J-ighting, r:oads and any other component associa'ted.
vri Lh the con.structic;rr or operation of the establishment rvhich
is covered by the application. rf the proposed establishment,
tourist campqround or trailer courb is; a subcliv-ision or a.

part- of a sul:division, then the estinated. cost of the com-
ponent.s shalL. be sublnittcd as a part of ttre listing and esti-
rnate requirecl by the follolvi.ng subsection

(e) For ner',r sr-rbdivisions or additions to existirrg sub-
dirrisions that are siibject to review under the Sanitation in
Subdivisions Act (Title 69, Chapter 50, R.C.I{. Lg47) , the
estjmatecl cost shall be itemizcrl by componenLs which have
different functi-ons, includ-ing, where app"ropriate, building
sLructure, heating systern, cooling system, sidervaIks, storm
drains, sewage disposal system, ruater supply system, so1ic1
rvastc disposal systen, street lighting, roads ancl any other″Ｃ
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component associarted rvith the construcLion ancl clevelopment
of the subdivj-sj.on whj.ch is covcred by the appli.caLj-olr-

(f) No fee shall be col.lectecl uncler.r this rule vrhen afee has been co-llectec1 for the revj.cw of the prroposed. ser,idge (
disposar, solid w.rste disposal an<L water supply sys;tcrns fora subdivision as zruthorized by section 69-5005, n.c.lt. Lg47,
and MAC l-6^2.14(10)-S14341 un.less the a,mount to bc,: collectccl
under this rule exceeds by trvo thousand. five hund.i:ecl <Ioll;rrs($2,500) the amount corlected uncler section 69-5005, R.c.t,1.
)-947, ancl I{AC 16-2 - 14 (.10) -sr4341. rf it is detei.minecl thaita fce must be collectecl under th:Ls rule, the airlount co}lecLed
under section 69-5005, R.c-M. l-947, an<l }{AC L6-2. r4 (10) -g-14341sha1l be deducted from t.he amount of the fee collecLecl unclerthis rule-

(9) The Department will make every eifort to assist-
the applicant irr preparing an estimated cost of a project.
Furthermore, the Departrnent rv,irl make appropriate porsonnel
available to the applicant to discuss trie nepartmen-i:'s esti*
mated cost of compiling the informat-i-on and crata ner-:cssary
for the Ers. After a f ee has been col.rected and rvo.r:I-, on thecompilation of d.ata an.d information necessary for t-he Ers is
begun, it is the intention of the DeparLmen'b to re.turn alI
unused or unneeCed portions of l-he fee as prornptly al:j possible.(IIi-story: Sec. 69*65I8, R.C-t4. Lg47; NEI{, IIAC t'iol- I;o-
!6-2-61; order r,tAC No. L6-2-26; Adp. zTg7l6; Eff . 3/til6-)

_           (RULE VIII) PREPARAT10N″  CONTENT AND
DISTRIBUT10N OF A 

亜 亜 璽 Itt 

「

■) ~IfT[商 百百ごF百百ごIし
is contemp■ ,ti,g a S3riey of ctttency― initttated actions′  pro―
grams Or policies which in Part Or in total wi■ ■ ёonstitute
a major action significant■ y affecting the human envi_ronmel■ t′
the Department may prepare a programmatic rov■ ew discuss■ ng
the impacts of the tOta■  serios of actions_  In decidillg
whether a prOgrammatic review is necessary′  tho Dopartlnen t
may consu■ t with the covernor′  the McEQ and EQC.

(2) The prograrllmatic review shal■  inc■、lde′  as a rllini―
mum′  a concise′  ana■ytical discussi_on of viab]_e a■ tcrnaし ive
policies and the cumu].ative environmellta■  offects of these
al_ternatives.

(3) The time requirements specified in MAC ■6-2.2(2)一
P2040 (Ru■ e V)app]^y to the distributi_on of prograΠ Ⅲlatic rO一
views for public comment.  (HistOry=  Sec_ 82-4203′  82A―■07′
RoC.M. 1947, IMP Sec. 69-6504′  R.CoM_ ■947, NEW′  卜nC Not. No.
■6-2-67′  Order MAC No. ■6-2-26, Adp_ 2/9/76′

~Eff. 3/7/76。
)

:   .          (RUI′ E IX) RETROACTIVE APPLICAT10N OF
遍 西 市 IF藤

…
s

:I)inVOlving the asscs,srllent of
a feo′  the ru■es adopヒ ed to ilnp■ omenヒ MEPA shal■ bO applied
to a■ ■ app■ ications pending at the time tho rules are adOpted
by the Board 6r DepartmenL′  proviclod thaヒ  none of the

〆

、

■6-20.111 MONTAゝIA ADMINISTRATIVE CODE



(

16-2.2 (2) -P2080 rrriALTiI AND ENVIRONMENTAT, SCIENCES

procec-lures out.linecl shal-l be used to delary the prepai:ation
of an Ers ivhich is beir-rg prcpared at the time the rules erreadoptecl. Thc provis j.ons of IvIAC 16-2.2 (2) -p2060 (nule vrr )are not applicab-le to any apprication f<-rr a contract, license,pernit, re;rse or cert.ificate vrhich has been filed prior tothe adopt.ion of thesc+ rules by the Department. (History:
sec - 82- /,203 , 82A-L07 , R. c. M. 1947; rtvtP sec . 6 9-6504 , n. c. t',t -L9+7; IgtI, MAC Not. No. 16-2-67; Order UaC No. 16-2-26; Adp-2/e/7a; nr.t. 3/7/76.)
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STATE OF l.loll「 AllA

Office Of the cOvernor

Executive Order 110. 4-78

¬ :  171

「
、 1 1li(‐

it」 ハ||「｀
/

E「口ヽ 1‐

Executive 0rder re-cstabr ishing a conrnission rrnpromulgale ruJes unrier the r,ioritana Envir.onnentar I,or
. 
f rnzi ronrnen ta l Qa ul j ty toicy Act.

section 69-6504, Re,rised cocies of l,iontana (1921/) , of .the 
l,lontana

[nvironrnental Pol icy Act, direcLs tlre age ncies of s[aie govr.rpment to
prepare environmental impact statements analyzing the economic, social,
and env jrotrmental impacts oF major stal.e actions tha L r.ril I have a sig-
nificant inrpact on the envjron;nent" Subsequent cases in the l,lontana

Supreme Court have emph.rsized that execut'ive branch agencies are responsible
for aCopting ru'les to ir:rpl ement, i.lEpir.

In Executive Order 4-15, dateC April 30, itgll, I

on [nvironmenta] Quality to proixulgaLe uniform rules

by state agencies of the llcntana Environnri:ntai policy

in the national environmental policy act suggest that

re-eva I r:a te and upCate titese uni forr,r ag,lrtcy rul es -

N0lll, THEREF0RE, I, TtlOi'iAS L. .lUIl0[, in accorCance vrjLh the authcrity
vested in me as Governor of the State of |lontana, do hereby re-establish

the Comrnission on Environmental Qua'lity to pronulgate uniform rules for
impl ementation of the l.lontana Environmental Po1 icy Act. The meinbers of
the Commission shall be: the Director of the DepartmenL of lJatura'l

Resources and Conservatjofl, the Director of the Department of Health and

Environmental Sciences, the cc,Tlissicner of siaie Lancs, the Director

of the Department of Fish and Game, anC L.ieutenant Go,,'erncr Ted Schlvinden,

who shall serve as Chairnran. I direcI the Cori-nission to work'rrith the

Environnrental Qtral ily Council and Lhe cIner agenc jes of the e;<ecutive

brancii and the publ jc in pronulgai'iirg ri-.r,, j-;,:,j urifor;i rulcs for aCcption

under ihe i'1,-rnlana Adnrin.isir.riive F 11-1'',,-t 'e Aci. i also cir:r'g.: the con-

;t;:s:--;r ;;ir Ll- ccnliitr;:,; '.:;))it;i.tili,- o'i e,,al,.::iri; anl ,,i.rkii:J ra.a-

coi;len,iriiirs for chln;:s ir tr: rul:: i::ll.,r,iling t.he i,lcntana Envircn-

nren r-a I Po I icy Ac:.

created a Cornmission

for the inrpl erneniation

Act.- Recent changes

it 'is novr time to
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APPENDIX l'G'1

BEFORE THE DEPARTMENT OF STATE LANDS
AND THE BOARD OF LAND COν い41SSIONERS OF

THE STATE OF MONTANA

In the matter of the repeai of)   NOTICE OF REPEAL OF
Rules 26-2.2(18)一 P250 throuc」 h )   ARM 26-2.2(18)一 P250 - P2000′
P2000′  P2020′  and P2030 per―   )   P2020′  AND P2030′  AND ADOP一
taining to the implemcntation )   TIoN OF NEW RULES IMPLEMEN一
of the Montana Environrnental ) lfUG THE MONTANA ENVIRON-
Policy Act; and the adoption
of new rules I through X im-
plementing ItlEPA

MENTAL POLICY ACT

TO: AII fnterested Persons

1. On JuIy 26, L979, l-he Department of State Lands and
Board of Land Commissioners published notice of proposed
repeal of ARM 26-2.2 (18) -P250 P2000, P2020, and P2030 and
adoption of new rules implementing the Montana Environrnental
PoIicy Act. A public hearing at which ivritten and oral
testimony was taken, was held on August 30, 1979. Written
testimony was accepted until September L4, Igl9.

2. The department and board has repealed ARivl 26-
2-2(lB)-P250 P2000, P2020, and P2030, which are found on
page 26-)-4.2, and adopted the proposed new rules with
changes as indicated beginning on the next page.

3. The comments received and the de partmr:nt and l,r:aL:d's
rcsponses to those comrnents are sulrmarized iminedi.rtsly
follorvir-rg the rules (it shoufd be lroted that the numJrerinq
of the adopted rules have !:een chanqed to comply rvith the
Secretary of S'tate I s recent directives, but f or rcasons of
cotrvenience to comrnentators, conments have been organized
under tl-re numbering systcm of, the proposed rules) .

RUI,E I POLICY STATEMENT CONCERNING ]UEPA RUI,ES ThC
purpoi-e of t}-rcse-rules is to--m[]c-nEnt Ctrap-ter f ,- lf itte J5,
IUCA, the Montana Environment-al policy Act (MHPA) , through
the establi-shment of adrnin.istrative procedures. In rtrd.er to
fulfill tl-re stated policy of that ;rct, ti-re dep;irtment shall
conform to the follor,uing rules prior to rcaching a final
decision on act-ions covered I:y }.IEPA. It must Jte noted that
the act requires that statc agencies conply rvith its tcrms
"to the fullest extent possible. "

RULE II DEFIi\IITION OF I,,IUPA TER_i,1S (I) "Cumulative
i m p a c t.'-@ +-n _{-jl el;'o- i -- e n ra e n t - :-; h i e h - r e s u 1 t' s
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prQposed action when cOnsidored

夏 ed

Lands.                           M°
ntana Department of stato

(_3)  :lEInercJency aCtIOns:t include′  but are not limited to:
(a) projects undertaken′  carriOd Outr Or aPProVed by

吉:「1]::attim::[t[:y[:P:き
ra Fe[:][°

:E :r:::I:こe:rw[:Filill::ster
has been declarod by the covernor or Other appropriate
govornment entity′

(b)  ernergehcy rcPairs tO public service facilities
n9CeSSary to ma■ nta■ n serv■ ceF Or

(C) projects′  whether pub■ ic Or private′  undertaken toprevent or mtttigate immediate threats tO public hca■
th′

safcty′  we■ fare′  Or the env■ rOnment.

lRI:111:y ::l::[:|::::]:::I:]:i:]:]li!::[:tl:IS)5][2]:lihe
(a)  "Draft environmenta■  impact statcmcnt'I means a

::::ll『 : II主 :[::r::][:m31th [::こ I:1 ::_ll,。 f‖ :;「 :;′  曽吉:niule
V.

(b)  "Fina■  envirol■ monta■  impact statcmonti' means a
written statement prepared to the fullest Oxtent possible in
accOrdance with sectiOn 75-■ -201 and Rule VII and which
respOnds tO substantive cOl■ llnents roceived On tl〕 e draft
onvilrOl■ montal inlPact statement.

(C)  ・」oint environmental impact statOment" mcans an
EIS prepcjtrOd jOintly by morё  than One age1lcy′  either state

:I。 [:1『
riliaビ

[:npl::。 :::n:::ioiFe inv。
■ved in the same Or

COunClilest::Υ l[:::°:[]き u:‖ [ll:I::iI::::lu:昇
::セ員:[]:]mil[d(61  "Hulnan Envユ■―onmentti in

to biological′  physical′  sOcial′  OcO110miC′  Cultural′  andaesthetic factors that inter■ ‐elate to forn the onvirOl■ mcnt.
(71  ::Lcad agency'i means the state ac」 cncy that haS

:[i習:[Ioiu吉 :811:ysi;IIF::書ltt:13il:FIng:Y:inT「 ::ct°。] [::rseagency dOsic」 natcd by the Governor tO suporvise the preparation
of a jOint envirOnmelltal impc■ ct statclncnt.
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(8) "Prelininary environmental revicw" (gnn1 means a
bri.ef Written statement on a prgposed acti.on tq determine
whether the acti.qn Will signiflcantly affect the guality of
the frumqn envirgnment and therefore reguiqeq a. df.aft environ-
mentql impact statement.

(9) "Pfegt::o*mati.c revie!v" is a genera.l a.nalysis of
related agency-i.nit j a.ted actions programs of policies, or
the continr:ance of a. hroed policy or'progra:'r whi.ch may
involve a Series of future actions.

_(_I!]_ "Seco-nda-ly- lmpqc_t" means the affects an action
lgy-! a ys- { -:!irg tgq" g ; f ,r_-r,,i 

" i u@-uqLlg!l-(-1I) "State agencyI or "agency" n]eal-rs an of f ice,
commission, comm.ittee, board, department, council, division,
bureau, or section of the executive branch- of state govern-
r'IleDt.

RULE III DETER}4INATION OF NEC;i"'T FOR ENVIRONIUENTAL
rMpACf -S-TAT.n1rggg-1il=-_tn-_Aerer1ii-n+"g:E6-.€HEr_re-epa j:e
;n-EtS, tEe -sepErtment -of -S ia ie.-Eand s - sha 1 1:

Ira I determine-under- subseetion- { 6 }-}:e }ow-whe ther
the-pi:e.=osa -r - i s-oae -whieh;

(1) n e rma 1 -1 y - r equ i'= e s - a n - E I S 7
(■

圭

)   norma■ ■ y一 does― nOt一 FequiFe― eitheF― an― EIS― or

a― PERす ―oF
、b)    ・li f― the―pFoposed一 acttton― is― not― coveFed― by― paFa―

9‐
~aph一

(a)一 abOve― OF― subsection― (4)― belowァ ー pFepaFe― a― PERナ

OF

(e〉 ― ― ― ― 士 f― the― pFOposed― actiOn― ■ 3-in― CategoFy一 下 .)(a)(1)
abeve′ 一but― it― αppea_‐‐3-that― theFe二 are-3peCia■ ―cttrcu■ 3tanCeS
whttch―Iay一 obv■ ate― the― nece3Sity一 foF一 an― EIS「―pi―

‐
cpa.―‐

e― a― PER=
(2)    王f― the― prOp03ed― aCliOn― is_in― categoFy一 〈■)(a)(圭 i)

but― 主t― αppea_-3-that― theFe一 afe-3peCial― circun3tanCesァ ーthe
depa■―tment-1■ ay― PrepaFe― a― PERτ

 ]I讐
£七魯

q暑

:壱七讐:詈讐フ三豊景ltth=・暑詈]詈:w_a PER to determine lfhether an ]
Itt」可 而 t_Iあ丁ξ了

~      ~   f~~~~~~~― ―――――一
―

―一―一――― ―

署ド:露弩.幾継:選きlthe
三二整 二菫≡亜亜I裏藉石憂II面戸百落

~
ltF

l■9■ __1■_望le_that noFmally docs
3e of special cュ rcumstanccs′
≡I憂

…

二rnffe亜亜亜亜

「
lt′~~~~¬

にT~tlご葛百1群

「

薦可お百丁こ扇こ requirOd tO be listed llnder
(6)bさ lowttand~it~is 百びt clδ 57~■II雨百百

~百
1ご百百F百百1b五

~of~I~が
可頂
~

五亜百1        111y~
linan erlvi■‐onment.
prcpare an EIS in the
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. (a) whenl!S.-=g@s ene tha!__l"fng_llv
requires an EI.S urrdei ,(6) qf tIe rule=;at-her.e eie-"q
spec■ a■  Cユ rCuη stances, 1

(hl~ "hё n a PER=indユ cates that an EIS ユa neccssary, Or
CC) When the roposod action ■s sO cCC) When the prOposod actlon is so Clear■ y a majOr

actionttof statte 9QVernment significant■ y aFiOCting tlle
誌器ジ観 電器響等話器篭評静誌整Jg une

n envi■―Qllment that no PER is inOcessary.
(3) The followi.ng are cEteg-r-ies of-actions rvhich- -

normally reg_uire the preparation of an EIS:(a) actions r.rhich may significantly aff,ect environ-
mentar attributes re-cognized as being endangered, fragile,
or in sc.verely sl-rort- supply;

(bi actions which rlay be either significqntly growth
inclucir-rg or growth inhibiting;

(c) actions which may substantially alter environ-
mentar corrditions in terms of quality or avairability; or

(d) actions ivlrich wilr result in substant'ia1 cumula-
tive impacts.

(4I An EIS is not required for the follorving actions:
(-a) administrative actions : routine, clerical or

similar fur-rctions of the department, including but not
limit-ed to administrative procurements, contracts for
consulting services, and personnel actions;

(b) existing facilities: minor repairs, operations or
maintenance of existing equipment or facilities;

(c) investigation and enforcement: Cata collection,
inspection of facilitiesr or enforcement of environmcntal
standards;

(d) non-discretionary actions: actior-rs in :.;hich tl-re
agency exercises no di=.r.1io.,, but rather acis lrilon a given
state of facts in a prescribed manner.

{ e} ru }e*riak ing-r --ru} e s-pro.riu}ga ted-piir sBail t- to- }aw:(5) If the PER shows a significant impact on the
qua 1 ity
ofErc-h-unran environment, an Ers shall be prepar-ed on that
eEt Io;.

(6) The Cepartment shal1 maintain arlopt a list of
those activities or functions that fa]1-*-=Ehfi:-pa=agraphs
i+i{ai{t}-and-i}!Jra!{ii}tbi-abo:/e; normally require an ErSoljo_ n_oJ_r.gggrle_gl.1-lgr an_ Erq q, a-eenl-- '-'i.,e:-+=. sI:JH;T+-
b e -:,i a * it t a i n e d - a s - a : p u lt+;e - CGa t1,ie ii €;: re o pfe s - e f - t h e - 1 t s t
and-eay- suI:sequerit- revi s ien s- sha 11-l:e - sent- to- i:he -iiee - and
.rRy-per sen -who-ha s-r t:qre sted -a-e opf ; --?he-Ege -er-aiiy-iref son
iiiay-=eeemier:d-add i -cien s-to-er -d e *ei: ion g - { ror,t- } =e - } * s t
in accordance ttith rul-e-making proccclur:e's provided ]:y the
Irlonl-ana Aclministrative Procedure Act (C]-rapter 4, TitIe 2) .
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RULE IV  PREPARATION oF PRELIMINARY ENvIRoNMENTAL
REvIEw  tll  ハ PER sha■ l lnc■ 面ごδ:~~~~

incluよ:Ig 最:P:d:lla:[a::[:ri:t:::r:iri:[e:roP。 :ed acti°
n′

い】  an eValuatミon of the ttmlnediate′  anid cumulative′
ユュ三二旦呈三〇ndary ttmPactS On the physical envttronrnent′  throutth
the use Q= cheCk■ ist and a brief narrative` illc■uding Where
appropriate:  terrestri。 l and aquatic life and habitats,
water qua■ ity′  quantity′  and distributioni cJeO10gyF SOil
quality′  stability′  and ■OistureF Vegetation Covcr′  quantity
and quality, acsthctics, air qualityF unique′  endangercd′
fragile′  Or lirnited en↓ ironmenta■  resouirccsF hiStO■‐ical and
archao010gュ ca■  s■ tcsP and demands on environmontal resources
of land′  water′  air and energyF

CC t  an evaluation of the inilnediate′  and cumulative′
andttSecOndary ■mpaCts on human Popu■ ation in the area to be
affected by the prOposed action′  thrOugh the use of a
chocklist and br■ ef narrative′  including where appropr■ ate:
social structures and lnores′  cultura■  uniqueness and diver―
s■ ty′  access to and quality of recreational and wilderness
activ■ ties′  local and state tax base and tax revenues′
agricultural or industria■  prOduction′  human health′  quan―
tity and distributiOn of cOmmunity and PerSOnal income′
transportation netwOrks and traffic flows′  quantity and
distrttbution of employment′  distributiOn and density of
population and hous■ ng′  demands for cJOvornmcllt sorv■ ces′
■ndustr■ a l alnd coinlnerc■ a■  activ■ ty′  al〕 d local■ y aQopted
envirOnmenta■  plans and goals,

(d)  a listing Of Other a90ncics or 9■ ‐ollPS that have
been cOntacted or which lnay have overlapping jtlrisdictiOn,

(e)  the names Of those individuals or groups contri一
buting to and respOnsible for cOmpiling the PER.

(2) A PER is a pub■ ic dOcument and may be ttnspected
upon request by any persOno  Any person may obtain a copy of

]a;E]iじ首 3:[llg iot::醤
e:[ [:lt:3aff::IIT[〕 t8f [書

: ::員
a11晋Cnt

may distribute it.  The department shal■  stlbmit a copy_Of
each comp■ eted PER to the EQC.

RULE v  PREPARAT壬 oNァーCONTENT7~AND― DISTR13UT王ON-OF
ENvttRONMENTAL一 干MPACT― sTATEHENTS PREPARATIoN AND CONTENTS OF

F裏雲要平平覆需評平蔦覇
喜憂豪=覇・百三豪面=t3RulQ IItt or Rule IV′  the

departmont shal■  prepare a draft environlnOntal inlpact
statement 、vlnich sha■ l include:

(a)(_1) a dOSCriptiOn'Of the natul― e alld objcctives of
the proposed actionF
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しЭン(2) 。 desCription Ott the current environmontal con―
ditiOns ill the arca signiFェcantly aFfected by the proPosed
action′  ュncluding maP, and chaモ

IE′ ュIn::[[ε  :lr::こ
i:E:lity-0〔

(β 】(13と   a dCsCr土、Ptェ On of
the human envirOnment by the prolDOSed action lncludincJ:

tit(al  the faCtOrs listed in Rule ■v tlL(hl and (C)′
where alDprOpriate:

(圭 i〉 (b】  primary′  secolldary′  and cunlu■ atュ ve impactS,
(i・ 主主)(c) iDOtentia1 9roWth inducing or 9rOWth inhi―

biting imPactsF
(圭 V)(dl  irrCVersible and irretriOvable commitmcl■ ts of

envirOnlnental rcsourccs′  i1lcluding land′  aユ r′  Water and
onergy′

(v》 (el  ecOnOmic and environmenta■  benefits and costs
of the proposed action (if a bellefit― cost analysis is
cons■dored for the propOsed action′  it sha■ l be ■ncorPorated
by referellce or apponded tO the statcment to aid in eva■ ―

uating the environmental cOnsequences),

t〕 f malV:)普昇与ir:lieI[1311lnillpe:[[U[:nol° i:in:::吾 1[[elttd Ses
enhancement of the long― term productivity of the environ―
ment,

r.viiI (g) additional or secondary inpacts at the local
or arca level, --it_anyi

,. tdI-!!)_ a description of reasonable .alternative actio.n
that cou1d--be taken by the department; ')

(eI 1!) the proposed agency decision on the proposed
acij on, iE-appropri aLe;

tf|(5) source material used in the prcparation of the
draft EIS; and;

↓

{g} !l I ---tlie namcs of thcse ind j viduats
responsible for coinpiling the draf t EIS and
those individuals or groups contrituting to

―(h卜二旦L  a_surrllnary as required by Rule

(2)  DttstFibution― of― Dfaft― EIST  RULE VI ADOPTION OF
DRAFT ENVIRON14ENTAL IMPACT STATEMENT AS FttNAL  F01■ OWiり g
er‐ epalration-3‐ flttlc―draft_EIS― in― acco■rdance―with-3ubsection
下

■ }― Of― thi3-fule7~~七 he一 depaFtnel.t-3ha■ ■ ― diュ tu― 圭 bute一 coPies

to― the-6oveFnOF丁 ~ル
QCア ーappFOp_― 主ate― ■ocal丁 ~3tate― and― fcdeFa■

agenciesァ ーthe― dPP■ icant―ドhose― PFojeCt~主 3-beirig一 evaluatcd
Ly― the一 EIS7~and― thosc― 嵐enbeF3-Of― the― Pub■ iC~who― Fequest
itr― ―The一 depaFttment-3ha■ ■-3end― a― copy― of― On■ y一 the-3uぃぅoFy
to― peFsens―ドho― FeqbeSt― it― en■ y=――Fo_r_puFposes一 of―distfttbution
to― 七 he― Pub■ t‐ic丁 ~the― dePaFtient― shall一 襦 aintain― a― 罰 attling

list― of一 any一 PcFsOn3-O■
―
~一

gL― OuPs― whO― iavc一 Feqじ csted一 to一 be

placed― on― the-1lst一 fOF一 Feceipt― Of― eitheF― the― EIS― oF-3u昂 ハ ar‐ y.

or groups
the nanles of
the EISIF Cnnd

XI(3).
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tive l:主Itキts[:::1::日  1:91e::]n::|せき
eth:dd.aTte[nttfr:‖

鵜:責in_
tal ilnPaCt statement′  thO draFt statement maY ミuFfice.  ェn
this case′  the‐ dOpartment sha■ l subrnよt one c9Py of all

[:::];[: :吾  ]。 sPon:[yto tie :】 IEle:[:[:I:nt せ:1[h:fG:;:T「 :I;
EQC′  the apPliCant whOse Pro]eCt iS bcing evaluated in the
EIS′  and a■ l cOmmentators.  The dcpartment sh01l determine

2

determinos that a final EIS
a final docis■ on On the

prOPOSed action no sOoner than fiftoen c15)days after

::3:l¥1:it lili]aI]:[a:l[1::fali暑釜1暑晏:上::黒而:書セs l:Y]ι e :le
final EIS and a statement
of action.  The app■ icant
ed in the EIS may request an
day per■ od in order to resPOnd

to the wr■ tten comlnents that have been rece■ ved.

(3) PFepaFatiOn― and一 eOntrents― Of一 final― EIST  RULE

響当鍔%器器器藉妥髪EI導誇ギ壼器灘器手壬聖器里

■nfor」:tfきキ f]。 ttuせ署:rttr:[t ]::r C° nclus■ 01ls a1ld stlppOrting
and the rcspo1lscS to substan―

ii:::CiI]:l[:3i[::::::n:li[I[fIIifti:ISi。
][ali:Ig::e:l[iCally

たft′
(b)(2) a ■ist Of all sOurces of written alld Oral

publ::tЛ e:lil::′  Iif: :1呈ιs:nilじ]::こ i[::;eth:t]:曼 [dof

::醤習El[:t18:elI「 :1:y。 [h:。11::[き
m:lょ

1lilealic18:::∫ ″
a re_

(c)(3) the dePa■ ―tmentis rosponses tO substantive
commellts (these responsOs shal■  ttnc]_ude an evaluatiOn of the

:i]][:::井[i[::き ::ι[::[]:ili:;[i[:ilal::I::allil:SolII:1首
:d)F

agencie古暑si器嘉警醤轟吾・::器ずヽ誡 PI::rf:せ ::

(4)  tirnt e― ■inits― and一 dttstfibutittOn― requiFCments― of
enviFOnmental― ittpact― statement13す   RULE vIII Tェ トlE LIMITS ANDDIST翠

器汁畿響器鍔畔舎指[器‰1¥翠ぎ31111ξ百乱
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:[:::i:Eli: :]::][:::::::::][:::[::::][::::重
PPll[ll暑 :Cム 1ld

of― the― dFaftTEIESァ ニand― otheF―nenbeF3-Of― thご―PubliCデ ーuPOn
FequestT―  have requc

(b矛 (2) The listOd transmitta■  date tO the Covernor and
the EQC shall nQt be earlier than the date that the draft
EIS is mailod tO Other agc,cios′  Organization.sr and indivi―
dualS・   The department shall a■ ■ow 30 days for rePlyF PrOVidod
that the departmcnt may extend this PoriOd up to an additional

l:a::Ittb讐:2:百曇呈:告善:3≡モ2              ユ and_=or―
―an― add主七lona■

―time for good cause.  No extens■ on
which is Otherwise prOhibited by law may be granted.

(c)(3) After the time period fOr coHIInOnt On the draft
EIS has exP■ red′  a cOPy Of al■  written cOrrlTnents receユ ved by
the dOPartment shal■  be sent tO the apP■ icant whose pro〕 ect
is being ovaluated in the EIS.  The applicant sha■ l be
adv■ sed that he has a rcasonable time to respond in wr■ ting
to the comments received by the department On the draft EIS
and that the applicantts wr■ ttOn rospOnse must be rece■ ved
before a fttnal EIS can be prepa■―ed and circulated.  The
app■ icant may waive his right tO rospond tO the commonts on
the draft EIS.

(d)(4) No action which requires the preparatiOn of a
final EIS shal■  be takOn sOOner than 45 days after the
tran snl■ ttal date Of the draft EIS to the Covernor and EQC.

th圭 3-1:こ 普:上Ru][C8:i2'S ProV・
ded in paFaづ Faph~(2)(b)一 of

)a fina■  decisiOn lnay not be made on
5eing eva■ uatOd in thき  EIS afteFthe proposed~石 c…

モlき主芸ェlildE¥:[:V[h:X::j:in[I° ttntth:Q:]teTR[ II:[:習
it[:is2f

m■ tta■ date tO the cOvernor and EQC sha■ ■ nOt be earlier
than the date that the fina■  EIS is ma主 ]_cd to Other agel■ cies′
organ■ zatiolls′  and indiv■duals.

(f)(_6) Fo■ lowing prOparatiOn of a final EIS′  the

:

平 肇         熙銚 i"7
the― dePar‐ tment-3ha■ ■―ミake― a―vFitten― recOrd一 〇f― the一 decision
3tating― how一 the― fina■ 一EIs―vas―Considefed― and― used一生n― it・ t3
decision― makingT

t6)(71  Avai■ ability― of― vl「 圭七ten一 cOmnentsT  Al■  written
conmcnts received On an EIS′  includil〕 g writtcn respol〕 scs
roceivod from the applicant′  sI]all be made availablo to the
Public upon request.
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. -11IlU L;r:,itai_i.ens_-qa-qetiong; Until an agency
itS f+na.1 decision on Lhe proposed actionr..no o"fion-
cerning tire 1:roposal shall'be. taken which would:

(aL ]'iave an adverse environmental impa-ct; or
(b) limit the choice of, reasonable aj-ternativ

cluding tl-re no-act_ion Slternative

〈 )  Supp■ cttOntsす  RuLE IX  SuPPLEMENTS TO ENvIRON―
興 堅■ _型V堅饗 _二堅些登[型 型堕

T轟
七(1)_~顧｀

~百
翫落百覇百正

~轟
IIl~

prOPare supplernents tO either draft or fina1 0nvirOnmental
impact statcments ■f:

ti)f皇 )  tlne department or the app■ icant makos substantial
changes in the prOpOsed actionF Or

_.   t圭圭】≦l≧と .therさ  are sェ gnェ fiCant nO" circumstancoS′
di scoverc-d -pri

th● bas■ s for dec■ s■On.
些 墜

…f tEe same- tlme periocls applib|(2L Tlie- same time periocls applicable to draft andfinar ETSs-specified in Rures vr and vrrr apprv to tireII apply to tire
Cユ rCulation and revicw Of supp■ ements.pplements.

i9l Tneerporat*en-by-referenee-and-adeption; RULE x
TNCORPORATTON By REFERtrNCE AND ADoprroN {a}-(r) rhe-Cepart-rnF-nt-i}-aTr adopt ;nd lncorporate'6y-i.-ro.""""--t= i".t of adraft Ers all or any part of the information, 

"o,Llr=ions,comments, and responses to ccr'.ments contained in an existingErs which has l:cen prcviously or is being contemporaneousrypr:cpared pu::suant to the i.lonr-ana Environnicntal policy Act ortiie National Environmental pof icy Act if :
{*} (a) t}re rlepartment deteimines that the existing Erscovers an action paralleling or crosely related to theaction proposed by 1_he department or the applicant;-(+i) (b) the clepartment determines, on- t}re basis of its

?rn indepenclt--nt evaluation, that the ir-rformation contailedin the existir-rg Ers has bee.n accurately prcsented,. a.d.
iiii|(-c). the department determine-s that the informat,ioncontaiirea in--t}re exiiting nrs is appiicaure to the actioncurrently l:ei ng considered.
(blJ?.L ?he A_11ryqty:_g!_-!]rc exisring ErST or !!_gportion aa.rptea oi-in,:o-ip"-iated 6y referencez and a list of

p,Jggg-s, r.",'here the fulI text is a.roil able siraLf Ue circui;tad
a-s a- ji;ric--oT. tite Ers ana ErdaEd'-ae-';iit-;i-t},u-oii- i.r, alrpurposcs, i ncluding, if recllrired, prLp.rration of a f inal
tr r s . ii,-;i-;- luc r 7 -:o_he re -- i: eprr: c u e t. i on- e f - th e - a dep ted - or-- i n eor-
p e :; a t c d - p o r- t i o n s - e f - a - p 

= 
e v i c rr s 1 y - p r:- e p a :: c d - E t b -v-. u 1 d -l: eprc"hii:ittve-a5:-ex.=c,-:sive-brc= rse-cf- the -.;-o1.i,re-,:f - lhe-rr.ater* a1

i nv o i v e d 7 - t h e - d e i; a r, ine rr t. - i: : y - s u ;nji.1 r t : e - th e - c e n -- e n t - o f -th e
a d cp t-e d -- o r - i il e o ri, e i: a t e d - i n f c r:t a,L * on _ i f- th e _ p. e vi e u s _ E I Shas-been-e i reu 1a {:ed- and-the-ageney- }* sts-thi-plaees-,=here!-he-f u* * -'cexi:-cf - tF,e-acopted -ei:-iieorporated-ETS-* s- avei*able

:[11:霧
三
謡

=き
it≦

≧一三二」茎lliζ三聖皇里茎Ett dOCiSiOn′ including information
lroposed actiOn or~itttimpactsT which cnange

reaches
con-

€s r in-
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foF― in3pecti、 Onτ 一―FuFthC=■ QFeデ ーthe― dcPaF‐ tttent-3ha■ ■~not

he― Fequ二 Fed― t9-5end― coPie尋 三〇f~the― e夫主atttngrョ ■a― to一 PCF30ng
who― have― pFe,幸 Oualy一 Fご cettvcd一 the■ ■doPted~Or― incoFPQfated
EttS― fF●弱一the― dご paFttteit― oF― ffO■ 二any― othaF― ■tatc=9=― fCdera■

,ラenCy― vhi・ ch「 PrcpaFed― thO一 e=まっting― ヨIST
(Ct  ■―i一 thc― incQ=poFatcd― EIIS― d。 こQ― nQ七 ―adequnte■ y

assess― a■ ■―of― thc一 impaCtS― of― a― pF‐ Op03ed― aCtion― as―required
by一 these― Fu■ esァーan― addendu司 -3ha■ ■一bc― p_― cpa、 rod― 圭ューじomp■ iance
with― th圭 3-_― u■ er
―   (d)(3)  ェf al1 0r any part of an exiStil■g EIS is adopted
or incOrlDorated by reference′  the dePartliCnt shall propare
an addelldum as part of the draft EttS.  The addendum shall
inc■ ude as a minimum:

〈:i)(a) a descripttton Of the sPecific actユ on to be
taken, and

(圭 圭)(b)_ any impacts′  altornatives′  or Other items that
Were not covered in the origttna■  statenlent.

(e)(4) The department shal■  take full responsibility
for the contents pOrtiOns Of the prev■ Ous EIST adopted or

主ユ■2rpOニュ主ndthe [r:専
:。 :ξ

p:Iき

Telle l:]l[:e:f :I:a:][き ]きlt~
sha■ ■ be spec■ fically discussed in the addondum.

(f)、 (52_   o mater.a■  may be adOpted or ■llcorpOrated by
reference unlcss ■t is reasonab■ y ava■ lab■ e for ■nspectiOn
by interested porsOns within the time a]_lowed for comment.

詳響 轟 畢 器 器 識 ぎ譜 I器
1■蹴

萎
≒i等菫面ば31うUi■■こ丁葛え

~ll百
ぎてお五百a面ごa

sentett l丁[至憂亜I「 l‐alIIIS.~~

(■ 0)  Length7~■ Ormat― and― su■■ar― yT  RULE XI  LENGTH′
FORMAT′ AND SuMMARY OF ENVIRONMENTAL I卜 lPACT STAllEMENT ~~

taFl■ l~Tlle ttτ5面高 riey面諏I而百 111百 tl・

~of tl■
ざ
~蕗

xt Of
either a雨 raft Or fina■  EIS is l_50 pagos.  For an EIs On a
comp■ex propOsa■  the rocOrllionded maximuln length is 300

{e}!1]_ ff-the-ETS-=s-iong-and-eci:p+c-<7 The Ccpari_ment
sharr prepire with the draft -,i and final Erg a brilf surxnary
which sha1l be avai-Iable f,:r distri. bution separat_e f rom the
EIS. if-a-sumrnary-is-pi:eparedT-*t the sun'inaiy shalI dcscribe:

{+}Jg_l the prcposed action be.ing ea'alua-ted by ti.re ErS,
the impaciE, and tire alt-ernatives ; -

{iii(!) areas of controversy anci majos conclusions;

{+++i(d the department's pi:oposcd clecision, ,,.r)ren
appropriate.

pages.
(b)(2)

language.
An EIS shall be writtOn in plain and cOncttse
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スULE XI工  INTERAGENCY CooPERATIoN  when it is 10ad

:E:[[E:9:i[1き :ユ暑]il:nhき3e     i
SPeCIal exPert二。e in arealo whichi should bd addre● 5ed in the
EISo  wh、Cn PartIC■Pation of the dePartment is requested
under this I‐ u■ e′  it sha■ l make a good―

=aith e=fOrt to PartiCiPateln the EIS aS requested′  with its exPOnSes for participation

i: [:]1:::edP]Id by thC age1lcy collecting thO EttS fee 
ュ〔 one

RULE vtt XttII  」OINT ENVIRONMENTAL IINIPACT STATEMl]NTS
ite ,9ency also has juris―
′ Or ma]or state action
二 impact on the quality of

department sha■ l c00perate w■ th ir・
y the lead acloncy′  the

■he lead agoncy in the
preparation Of a joint EIS.  工f the department is clearly
the ■ead agency′  土t shal■  be respons■ ble for coordinating
the preparatiOn of the EIS aS required by this ruleo  when
tWO or mOre agencios have jurisdictiOn over the same project′
prOpOsal or majOr state acttton and ■ead agency status cannot
be rOsOlvcd′  the departilnent sha■ l roquest a determination
from the Govornor.  The dopartment sha■ ■ resolve the lead

Lthin 15__9oy=

(2〉  Paを七icttpationす ――Whcn― it― ■3-■ ead一 agencyァ ーthe
depaFtment― may― _― equcst― the― paFticttpatiOn― of― othct―‐一state

:EEE::]:[習 ::EI員ここI:IEE::i]i員 :責 :FEIt曇 :I::こ ][「][EIti[][::::licnt
―is― requested― under――th皇 3-fu―ie7~■ t~3ha■ l―makc― a― g ocDd-1,a■ th
effOFt― to― paFtiCipate― in― the― EIS― as― _―

‐equestcdァ ーwith― ■七3
expenses― foF一 paFtiCttpation―

in― the― EIS― pattd一 by― the― aゥ ency

eo■ lecting― the― MEPA― fee― if― One一 ■3-CO■ lectedτ
(3)(2) FedeFa■ ―and― ■Oca■ ―agenciesT  The dopartmel■ t

shal■  cOOperate with federal'and 10cal agencies in proparing
EISs.(alh主

;。:1:p:1311:lmttiこ ainll:::ich studios′

|:|  ::llt :‖ じli:111:][119]∴ p:[t statenlents.  lIヾ hoi
foderal laws have EIS I‐ cquirclnents′  the department may

:書:l芸き百晋:3:面選壽][主:暑
旦
t百:ユ13∫器 l≒翼|二  C°°perate ■n fulfllling

as well aS the stato laws so
that one document will comply with all applicable laws。

)τ

卜雛弊華ボ 懺号1鶉Fi業著畿:釜hg
、マhich in part Or in tOtal will cOnstittlte a major state
actiOn significant■ y affecti_ng the qua■ ity of the htlnlan
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rev::[暑
n習

[:[`s:::g [R3ril::[ts ざF[「:a[:r]e:F:署
r::せ

]古 1:.
t2L  The P± 6grammatic review Shall include′  as a minュ mun′

:u二:I:::;と :131y:iF:it:iS:I::::: :[ ]l[:[n]Iき I[員
‐
a]10e:le

(3L  The tlme lュコユts specュ FIed fOr dユ strユ bution alld
PubliC COmhent in Rule=v(4透  Rule VIII apply to tho dis―
tr■ bution oF PrOgralrlmatic reviews.

[1: :]:]I:‖
[:leせ

I:[I:i[[]Iiri:i]:::::::::::::1_:::i::::S:j

紀i  l: ;][[主:fe:nil::::lgel[:3r:TFthe program, or
CCI  Will nOt prejudice the u■ timate decision on the

pr09ram.  Iinterim actュ on pre]udices the ultimate decistton On
the prOgram wllen it tends tO detc■―mine subsequent development
or forec10se rcasonable a■ ternatives.

(5】  Actions taken under this subsection (4)shall be
accompan■ ed by an EIS′  if requ■ red.

Ru■ e V壬 壬壬 XV  SPECIAL― RULES―APPLttCABLE― TO― CERTAttN
MEPA― SITUAT10NS (■ ) EmeFgencie3τ

  y:≡ 電I]:書 :F:吾:二][[て1二]::][t~
ment may take Or pe■ ‐mit actiOn
on the qua■ ity of the hurnan envirOnment in an ernergency

:ilせ ]告 l::nW3[h°‖[~:[:::IIn:h:nd:::itlnttith:lall l:こ ]fi° li:W・
ng

Gover1lor and the EQC as・ tO the necd for such action and the
■rnpacts and rcsu■ ts Of it.  Emergcllcy actiOns shall be
limited tO thOse actiOns ■mmodiatoly n(〕ccssary to cO1ltro■
tlle i日員edttate impacts Of the~emergoncy.

習
aき

::i[吉 :i:]][::::i:]i:::I]                         」:I:;き
I

ililim:[::[1首 x:[:吉:d:he g0119ral tOpic Of the cOl]fidcntia■

13)  ResolutiOn― of-3tatutOFy― cOnf■ ictsT huLE XvII

器器讐12翌ピ発響:鶏翼鼈壽
If C° nf■ iCtin画面 isiOns

department frOm fully cOmplying

I:[Ifih[]:~[:::]n志菫ifttf里讐8:ユ:讐
£モie l:ti[:a:EIn[1と ::illict

il:R]:]:l『 ::;::::臀 :n::::°
::lp:!:[:il:[nn:::::::[::lCl:::IS:[ble

preparC‐ d within 45 days Of decisi5五 ~語
百万蕗F百三

…

    

「
~FFδ

Fosal′or major state aCtion.
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(1】   DEi SC壬 03uFe■ RULE XvIII_⊇ ISCLOSURE  No PerSon whO
has a financI、 al interest in the Outcolne O〔  the prOjeCt may
ContraCt With しhe department‐ For theI PreParatユ 9n of an EIS
Or any Port=on・ thereO三 .  PersOns cOntraCtttng with_the
departlnent in thO PrOParatiOn Of an EIS must execute a
disclosure statё lnent′  in affldavlt form PreparOd by the
department′ dヽernOnstrating COmpliance with thュ s PrOhibition.

RULE IX XIX PUBLIC HEARINGS  (llと  When a public hcaring
is held on an EIS′  the dePartment shal■  advise the applicant
whose pro]ect is beュ ng evaluated in the EIS′  pcl‐ sons who
have submitted cOm_rnents on the draft EIS′  and perSollS whO
received a copy of the draft EIS of the date and location of
the hearing and that the aplD■ iCant shal■ haVe an opportunlty
to respond to al■  ora■ conlments rece■ ved at the hea■―■ng.
The department shall also ttssue a news relcase to radio

〕ral circulation in the area
r prior to the hearing.  If
]to these news reloases do
L■  cause a legal notice to

罷呈嵩要轟墨七喜器讐発井欝壬[雫
Fllbl iて

~百
百
~百

1FttatttIこ  Of て百百百五薇引■y it聯玉罷百
~百

竃て蓬雇丁▼百
~

…

藍
=rrl・

e app■ ittnt may~‐ ttpOnd Ottlly at the
conclusion of the hoaring and in writing at a later date.
The hearing shal■  be held after the draft EIS has beon
c■ rculated and pr■ or to p■‐eparatiOn of the fina■  EIS.

(2) The department shal■  hold a pub■ ic hearing Then

壬 th:IIested二生望ヱQ_生三二■三.2ュ里聖望Of t堕 生ュ塾_三二 by

(a)  10t or 25′  whichOver is less′  Of the LDerSOlls who
wil■ be directly affected by thO proPosod aCtiOn′  or

(b) by anOther agency which has jurisdiction over the
action′  or

(C) an assOciation havillg not less than 25・ Inombers who
will be directly affOcted. ・Insttances Of doubt sha■ l bo
resolved in favOr of holding a public hoaring.

菱誕9曇蠍響撃鮮壺仄 ミ 萎華萎f■
give a__差 ateme.三 rog互:ding itt Or_L£三_ュ望encyiS authoEity On
procedures_and_answcr_qucst■ olls from the public.

RULE xX RETROACTIVE APPIJICAT10N OF THE 卜lEPA RULES
A}lENDMENTs  These amondod L‐ u■ eS adol)ted .to illlp101nent ilEPA
apply to― al■ ―appli(〕 atiO冷 3-ル ●nding一 at― the一 timc― thetse一 rり ■e3
aFe― adOpted一 by― the― depaf七 ment7~pFOvidcd一 that一 the―

ン

rocedures

outlined― heFein―■ay一 not一be― used一 to一 delay― the― pfcpaFat■ on
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o f - a n -E f S - i,r -p r. e pa r a'c r o n - a t - the - t ine - ih e - ru I e s - a r e - a d e p t ed ;
to all applicitibns f iled af ter the. ef fecti.,ye date qf_these
amendments a.nd to ell applicatr^orlg for Whlich. a draf t EISnffi ive
ffiendirlents.

The following are suminaries of the cotiunents received
and the Departinent's respo,nse to those coppents:

RULE I POLICY｀ STATEMENT CONCERNING MEPA RUI,ES

No comments received

RULE ttI  DEFINIT工 oNs

(I) COMMENT: Add a " (I) (.d) which reads emerEencyrepairs to any facility to-prevent economic losses or dis-
focations" so that emergency provisions cover situations
such as a fire at a refinery, natural gas plant, grain
elevator, flour miI1, etc.

RESPO,.ISE: Most situations similar to the exar-.plesgiven are no longer in the purview of the state p.-.*ittingprocess. I{here no state act.ion is involved, }1EpA rvou}dclearly not apply and no additionar emergency exclusionwould be necessary in the rules. The proposit is ther-eforerej ected.

(2) coltMEIJT : Amend (2) t-o read : " ( 2 ) Iiuman r--nvi rL)n-
ment means those factors bearing directly upon the irublichealth, lvelf are and saf ety, including but ,-,ot 1j mitld tobiological, physical, social, ."or-,omi", cultural andesthetic factors. "

RESPOIJSE: Public health, rvelfare, and safetl, are asubset of the biological, physicar, sociar, n"onoili",
cultural, and aesthetic factors risted in the pr-oposed
def inition. I.rihi1e heaf th, saf ety and welfare ire- speci-
f ically mentioned ir-r l,lEpA, it is apl:arent tha.t these cen-cerns are. not the primary focus of :'lEpA, any nrore t]-ran arethe other concerns-mentioned. The clef inition :proposed
covers all of the concerns gf MEpA rvithout foci,rsing on any
one of them. The proposal }s t_herefore rejected.

(-3)- coMl4ENT: rhe definition of, human environ:nent isrvritten in a way that h,oul-d requj-re compliance with iiEpA
procedures in cases \r,here only the economic or sociar
L-Irvironment is 1ikeIy to be iff ,:cted. ,rhe cjef inition used
in the CEQ regulatior-rs implcmenting the NaLional Envj,ron-
mental Policy Act should be adopted.

1-1/17 /80 110NTANA ADMINISTRATIVE RECISTER



RESPONSE: There :.S ngthing in the definition of "human
environJqentrr tha1. r-r0p11es. conpliance with_ I,IEPA. proccdures rs
mandatory anly ryhen tl-re. ecqnomic of socia.l ertvi.ronment is
affected. Compliance with }4EPA. procedu:les is gequired when
a state action having a significant i.mpact on the human
enyironment iq contemplated, wliether signif i.cance of 1-hat
inpact is detcrnined throughr- interrelated impacts involving
af1 conl:onents of ...I-re hurlai environment or tirrough impact on
arr individual component li.sted in the. definition. The
proposal is tirerefore. rejected.

(-4) COMMEIJT: The word "substantiveI in (41f0) should
be deleted as it provides too much latitude to the agency to
ignore conrments to the EIS. An ETS is in the nature of a
rule making and, under itlontana Iaw, a1I comments to rule-
makings must be responded to. The agency has l1o latitude to
refuse to respond to any comments.

Response: First, the EfS process is not, under the
1aw, the same as rule-maki.g. Second, a substantive conment
is one that elicits an ag'ency response. Ivlany conments
expressing r:pinions or preferences neither reouire nor
anticipate an agency response. StiIl other cdn',rnents rnay
delve into philosophical issues beyond the scope of the EIS
uncler consideration. Tire reCundar-icy achieved with such
phrases as "coli'uneut noted" or "no response necessaryt'or the
re1:etition of tl-re agcncy response to tl-re same comment from
Ilrlrrlt3 iotls sources sirould be eliini nated in an ef fort to strcam-
line the EIS process. The proposal is tirerefore rejected.

(5) COl4ilENT: Several commentators suggested that the
definition of cumulative impact in (7) is too broad and
vague. One suggested eliminating the definition. Other
suggested r.iodif ication .

RESPONSE: Curnulative impacts must be addressed so that
a state agency can "fulfill the responsibilities of each
genera.tign as t-rustee of the environment of succeeding
generations" 75II03 (-2) (c) (.iv). "Therefore, siinply deleting
tl-re definition is not a,n acceptable approach. The definition
has been aftered to be nore explicit and incofporate most of
the suggestions offered

(6) CQi.{-MENT: This rule sl-rould contain a definition of
" second4gy impa.ctsrt .

RESPONSE:  S
synonOmous′  a dof
the olle suggested
lDetWCen the terms

ince "cumulative" and "secondary'r are not
inition of "secondary irnpact" similar to

bcen included in order to distitrguish
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RULE IttI  DETER141NATION OF NECESSITY FOR ENVIRONMENTAL
IMPACT STATEl■lENT

LII COMMENT: Paragraph (_1). (_bI and [cI and (-2L are
qmbiguous a.nd don!t adequately de{ine those. situa,tions r{here
the preparation af a FER +'s required gr a.dyiqa.ble. A1so,
the term "specia.l cit,cumstances" is not def i.ned and yet is
deterninatiVe of, Whethef q PER is pequired

RESPOIISE: Subsectior-rs (f I and (,2} ha.ve been relritten
to eliminate ar.rbiguity. The term "special circurnstances"
includes factors lvhich cannot reasonably be foreseen.
Therefore the term cannot be more specifically defined.

(2) COju.MEi\T: Pa.ragraph (3) (a) and (c) are too sub-
jective and could be siinplif ied by ccrnbining (a) and (c) .

RESPOI\ISE: Because (a) and (c) involve separate concepts
and because the language proposed by the cornmenLator is so
general as to provide almost no objective criteria, the
comment has Jreen rejected-

(3) COI,IMENT: DeIete (3) (a) rvhich states that- an EIS
will normally be required if the action rvil1 result in
substantial cumulative iirrl:acts since any signif icant impact
will be covered by an ETS and ti-re definition of "cumulative
impact" could be construed .ls i;roa.dening the llIS into
inf ir-rity.

RESPONSE: The comment has l:een rejected because "any
significant impact'r may not naturally include substantial
cumulative iinpacts. Tire inclusion of (3) (d) assurcs that an
EIS will be done on an action if it rvill result in substan-
tial cumulative impacts 

..'

( 4 ) CO.\OIEI'IT : Section (3 ) should be expanded to
include: (e) actior-rs rvhich nay generate additional or
secondary iurpacts which may have direct of it-idirect local,
statertide or rcgional inplications: (g) qctions rn,hici-r r,:ray
have irreversible environirrental ef f oct.s; and (_h) actions
rvhich are 1ikely to be precedent settir-rg or cgntroyersial.

R.ESPOIiSE: 'l'he conrment proposing the inclusiOn of
(3) (b) is r:ejected because it Llxpalrds the scolre of the ilIS
requirenent and nany times will be ir-rcluded rvithin otjtcr
categorics of [31.

The comrnent propcsir-rgr ihe inclusion of (3) (g) is r:ejected
since it i-s already covered by (3). AIso, not all irreversi-
b1e irnl:act s are s igni f icant .

1-1/17/80 )10'lTANA ADMINISTRATIVE RECISTER



The inclusion of (3)(f) is rejected
statewide implications are implicity inc
(d) .

The inclusion of (3)(e) is rejecied
already covered in (3) (b).

since regional and
luded in (b) and

because it is

(5) COI'IMENTS: In (a) (e), rulemaking should not be
totally excluded from EIS requirements as proposed. Section
75-L-201(c) MCA requires an EIS on proposed rules because a
rule is legislation and because a rule may be a major state
action having a significant impact on the l-ruman environment.
Also, the fact that legislature rejecLed bills in L977 and
L979 rvhich rvould have excluded legislation and rulemaking
from the MEPA process indicates intention of legislature
that major rulemaking proposals be subject to the IIEPA
process. Holever, a full-blornrn EIS is not required on rule-
making. An abbreviated document describing the proposed
rule and its effect on the environment and those to be
affected would suffice. A1so, adoption of rules required by
federal government should be excluded.

RESPONSE: Commentators, although not in accord on
reasoning, were unamious in requesting that the rulemaking
exemption be eliminated. The comment is therefore accepted
and the exception has been eliminated.

(6) COiillENT: Subsecrion (5) should read as follcrvs:
"If the PER shor,,s a sr'-gnific;rnt nega!.lye impact on L1-re
human environment an environmental-Er,p,a-cE statcment shall
may be prepared on that action."

RESPONSE: This conment js rejected because I'IEPA requi-rrs
that an EIS must be done if the PER shorvs that tl-rere rvill be
a significant impact on the quality of the huuran environment.

(7) COiDIENT: Subsection (6)
mality and could }ramper additions
lists rvhich normally requiie or do

RESPONSE: Tl-ris ccxrment has been rejected because tl-re
lists developed under (6) constitute r:ules under the ApA.
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(8) COI1MENT: Section (6) should provide
for making additions and deletions to lists of
that fall within sections (1) (a) (i) and (f) (a) (

RESPONSE: This comrnent has been rejected
criteria used for making additions or deletions

the criteria
activities
ii).

because the
developed
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under (5 ) ca.n be
heaqings en a.doe!

(.9) coMI\'lENT
requi.re qr do not
ru1e.

]::q:it[l首 [[:[醤 :Sed at

:  Lユ ミts of actttvitieS
require an ■Is should

the pulcmaking

whiclr- norinally
be a.dqpted as a

RESPONSE:  This comment has been accepted and the rule
corrected accordingly.

(10) COI'1},1ENT: fl,. new section which sets tir.re limits of
depa.rtment determination as to whether a pER. or EIS is
necessary.

RESPONSE: Time limits for action on a permit application
are set by the statutes under lvhich the applicatior:s are
submitted. These time limits supercede I4EPA time provisions
(see Kadillak v. Anconda Co., et al, 36 St. Rep. lB2Q) and
render furffiunrrecessary. The comrnent is
therefore rejected.

RULE rv PREPanatros On pnpirr"rrxany ar.rvrRONyENTAL REVTEI,{

(I) COI'IIIENT: Combine paragraph (I) (b) dnd (c) inro
subsection (b) . fn (.I) (b) , replace the phrase ,'physical
ronment" with "human environment" in (I) (b)

RESPOIJSE: The f irst suggestion r,,'ould substitute

Oll e

env■

subsectj-on (b) containing arr tl-re criteria presentry tin subsections (b) and (c) and wourd combinl the t.,-im
"phvsi,cal environment" of subsection (b) and the term ',humanpopulation" of subsection (c) into one term "human cnviron-
ment." This would represent no substantive change. The
present division into two subsectiolts is a natural division
into trvo subject areas which serve to make the rule more
readable. The proposed changes are rejected.

(2\ colul'IENT: TI:e quarif ications of the contributors

RESPONSE: The pr.rrpose of the pER is to a.llqw the
agerlcy to determine rvirether an EIS is necessary. It is an
internar docurncnt prepared by agency personner- euarifi-cations of contributors are already known by the ag",r"y,
The comment is therefere r:ejected

(3) COIqIIEiJT: PERs should be opened up to public
participation and comment.

one
i sted
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■ry impacts because an EIS
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cciolENT: Eliminate the criteri-a "access to andof recreational and wilclerness activities', from

RESPONSE: These crite ria..r_epresent potcntial impactsthat may significl"!ly qffqcr "thl qualiry of ir-,u-n"rr"environment" (7 5-L-20L (2) (c) and, L:hcref 'or" , ,rlu pilperly
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included as one of th.e cri.teria to be consider-ed in a pER.
The comnent IS therefgre 5ejected.

t7) CO)IMENT: A.lthough the def inition qf a I'prelininary
envi4onmental reylew'r has been changed to a, "bfief ryritten
staternent", this intent ].s not ref lected in !,ule IV, The
new rufe does nat diff,er in any rcspect frorq the old rule,
and upon revierv, it can be seen that the requirernents con-
tained rviti-rin the rule are not coriducive to a. "J:rief rvrit-ten
statement".

RESPOIISE: Rure rV has been changed from the. existing
rules !:y the additicn of, th.e phrase "an evaluation. . .,
!}rfg"glr_!]l_o_ ,rse of a checklist and a brief narrative. . ."in boEh G)IEf-a.a-(-"1 . rnG-Tormat T-s no-w-u5eE-Ey severar
agencies and tl-re lengtlr- of pERs has been considerably
Ieduced over those written in past years. A brief narrative
is incfuded in Lhe PER usually only for those impacts identi-
fied as being major in the checklist of evaluation criteria
listed in Rule rv (1) (b) and (c) . The cori.;nent is therefore
rej ected

(B) COTYMENT: Reword (2) to provicle that an individual
may review a copy of the pER " in the corrrti-iouse of the
county in which a project is to be rocated" or obtain a copy
from the agcncy for cost. The suggested wording would
eliminate the provision that an agency may give pubri.c
notice of and distribute a PER, and the requiremcnt titat tfte
agency subrnit a copy to EeC.

RESPOIJSE: Obtajning a pER upon requcst nrakes the
document suf f icientry available to the pu}:ric. sul:mitting a
copy of the PER to EQC is well within the ir-rtent of IiEpA in
estabrishing the EeC. The comrnent is therefore rejected.

(9) colli'IENT: Rure rV- does not guarantee the protection
of corifi-dentiality of proprietary information.

RESPONSE: RuIe VTII (2) provides that: ',Informationdeclared confidential by state law or by an order of a court
sirall be excluded from a. pER. and EIS.', This i:goyisionprotects confidentia.l information and balanccs Section 9 and
f 0 of Arti.cle II, L972 Constitution of }lontana and ref lects
statutory 1aw under rvhich state agencies operate. The
coinment is therefore rejected.

RULE v  PREPARATION′  CONillENT′  AND DISTRI
ENVI RONi・ 4ENTAL IMPACT STATEl・lENTS

BUTION OF

(1) COMMENT:  Paragraph
reflect subsection (2)wherO a

(f) (.) shor-rld be modified
SUrrirrldri! is required.

to
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RESPQNSE: The department agrees. The fule has been
ame:rded accofdingly.

l2)- COI4J\,IENT: Where a cost-benefit anglysig is used,
its nethodology should be disclosed.

RESPONSE:_ This proposa.l has been rejected because its
qcceptance would unnecessapily extend the rength of tl-re Ers.
I{hen the methodology is cluestioned, it can be'provided and
considered in the final EIS.

(3) COMIIENT: Subparagraph (lI (c)- [viI is unclear as it
does not define "enhancement" of the environment and there
is an imprication that man can inprove naLurers productive
ability-

RESPONSE: The subparagraph comrnented upon is but one
part of the rure setting forth the natter that is to be
included in a draft Ers. The subject requircment is a
statutory requirement as set forth at 75-1-20r (2) (c) (iv) .
The commentatorrs implication regarding man,s inability to
increase nature's productivity with artificial means ii
inappropriate in this instance as I'1EpA requires a considera-
tion of these inatters- The comment is thdrefore rejecl_ed.

(4) col'LMENT: Delete (1) (c) (vii) as there is no defini-tion of " secondary" or "cumulative', rvith the possii:le result
of a broadening of the scope of an EIS.

RESPoi{sE: A narrower definition has been providcd in
Rule II. The conrmer-it is therefore rejected

(5) coIll'lENT: The proposed wording in (1) (d) is improper
and i1lega1 because the agency must 1oo[ at all a]ternativo=,
not just those available to t,he agency. A bill with lariguage
similar to the v;ordir-rg of thi's rule rvls killed by a recent
legislature.

R]ISPQNSE: The action of the legrslature in rejecting a
proposed bill is subject to a variety of i.nterpretations,
none of which reach the. leve1 of statutory rcquirement.
State agencies may mak.e rules to implement IiEpA. So long
these rules are within the authority of I'IEPA, reasonable in
their requirements, and not prohibited by or in conflict
with other state Ialv, t-irey are valid exencises of r:dmini-
strative authority. I{hen the revicwer }ras a di f f erent view
as to alter:natives, those may be addressed in commcnts t-o
the DErs and in tl-re FErs, 'the comment is therefore rejected

卜10NTANA ADMINISTRATIVE RECISTER L-t/L7 /80

●



●

COi.1i'1Ei'iT: fn (1) (f), the only source material to be
used is that which i-s a.cceptable, end the agency must make
good-fqith effor:t to obtain' al1 ayailable scientifically
prcpaqed source materia.I.

RESpoNSE: This sets forth as a pequirenent for in_
crusi-on in the draft envioJnmental impact statenent a list-
irg of the source material used in the ptepa.ration of t]'rat
document. If a revierver of a draft feels that ir,ii:roper
source material r^tas used or tl-rat source r,raterial was over-
looked and should be included, that person has the oppor-
tunity to comment on and provide the inforrnation during the
comment perr'-od. The comment is titerefore rejected.

(7) COI'illENT: The new rules must contain the quali-
fications of persons compiring and contributing to jn Ers.

RESPONSE: RecJuiring listing of qualifications does
nothing to assist in preparation or evaluation of the Ers.
Th" list.ing of the name of the compiler or preparer of thedraft, the names of individuals or groups contiinuting tothe draft Ers and the Ers provide the information necessaryto evaluate the lever of professional input in any Ilrs. The
comment is therefore rejected.

(B) CCI'[,1ENT: There should be c
circurnstat'ices under wirich substative
will be required

larif :'-cat-ion of tl-re
responses to ccnnents

RESPoI\sE: Tl'ie proposed languac;e (not repeated ]-rere)permits as much, if not more, subjective deteimination thanthe rule as presently written. Tire comment is therefore
rej ected.

(9 ) COl.il.lENT :
butior-r of a DEIS to
DEIS made avai l able
public inspection.

IiESPOIJSE: The
are an insignificant
DEf S' s - Ilj-iere these
sufficient authority
DEIS.

A charge should be reguired for ,listri-
raembers of the public and copies of the
at the 1ocal county courti-rouse for

costs of printing and posiage plesently
portj.on of the preparation of most
costs bccome significant, agencies haye
to chai:ge those h'ho want copies of a

Requiring pl-acenent of copies in a county courthcuse
serves no Purpose as there is no offjcial repository for
cocuments of t]'iis type. The departner-rt "onnot regulate
county crerk ar-rd recorders by rule. ?he result rvourd be
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inconsistent treatment gf the documents lry the various
counties with nq assurance the public rn,onld'have acccss to
therq, The cogment is therefore relected

(10) CGi'lMEi'tT: There should be a dea.dline for cleter-
rnination that a FEIS -iq net necessary.

RIISPONSE: The. clepa5tinent agrees
has been included.

A 3Q d3y tinrc period

(11) COMIIEIIT: tlhen an agency deterrnines that a f inal
EIS is not neccssary, there should be a maxinum tine linit
set for making that final decision. Tl-re suggestion L.rovidcdis that 30 days or within the applicable statutory review
period is a =i-rf f icient time for-iraking a f inal Aellsion in
this instance-

RESPONSE:  The legislation under which a pormttt
■ssued sets the time ■im■ t fOr dec■ s■ono  The cominent
therefore rejected.

(12) coMiV4ENT:  Subsoction (2)should be anlended
provide that the final decisiOn may be appea■ od.

RESPONSE:  The coRlmCnt is unclear as to what act
to be aPpea■ able′  what body or party mic」 ht aPPea■  the
or to whom appOal shOuld be allowable.  The statutos
which fi_na■  dOcisions may or may not be ctppealed Prov
legislature:s dOcisiOn On appea■ ability.  The comI「 lent
thcrefore rejected.

Ｓ

Ｓ

・
■

・
■

to

■on ■s
action′

under
ide the
is

(13) coI'iI'1EI'lr: suggested moclif ications to subsection(3) are to provide an agency r^rith greater discretion in the
preparatron of the PEIS.

RESPONSE: The subsection as drafted provicles an agency
with sufficient discretion in the preparation of the FErs
some commenters feel too much. The cornment is therefore
rej ected.

(14) COIII.IENT: An agcncy should not be burder-red with
selecting "substantive" cor;mtents and proyi<1ing a "rcprcsen-
tative" sample; thus, all responses should be 1:rovided to
a1l- corimre ntdtors. In pddition, the rcquircirrcnt is too su]:-
jective and giyes i11cAal latrtude to a department in its
deterinination of wi-rich commc.nts rnerit re.sponse.

RESPONSE:
every comment.

I'iEPA does not require a writtcn response to
The ccmrile-nts i:eceirred may not altr,ays relate

卜10NTANA ADMINISTRATIVE RECISTER ■―■/17/80

● ●



●

to the project under consideration, the environmental impact
under consideration, or even the state agency that is holding
the healing. In addition, some commenLs are placed on the
record for the purpose of position only and may be rhetorical
in nature. To include these comments in the final EIS i s to
increase unnecessarily the staff rvorkload and the length of
the EIS. Furti-ier, the cornments themselves are available for
review at the agency's offlce should a Derson rvish to review
thern. The com.nent is theref ore rej ected.

(15) COlnlENT:  The
(3)(b):  ''In all cases,

:lYliu::si長 :1[五 [:Υ
ling

RESPONSE:  Tlle comment is rejected for the reasons set
forth in the response to comment #7 to this rule.

(16)  C014MENT:  A requirement that all acceDtable and
relevant data and information available prior to distribution
of the draft and not used in the draft must be included in
the final should be added to (3)(d).

RESPONSE: Coinmentator anticipates that all information
ar.,ailab1e prior to dis tributi on of the draf t that j s acccptable
and relevant should be utili-zed in a final EIS. To do so in
each instance ,':ould increase the length of an EIS considerably.
It would unnecessarily repeat informitjon that had been
provided in other impact statements. It also j-ntrodtrces a
lerzel of sub j ectivity into the process without guidelines or
standards t.rhich r"zould further comolicate and confuse tl-re EIS
preparation process. The coimentator's apparent fear and
cornplaint are that agcncies do not always include all source
material that is available.. This is a decision of the
agency. Also, a reason for having the source material
listed in the draft EIS is thaL commentators may provide
ftrrther source material or comments on the adequa-y of
source naterial utiltzed. The comment is therefore rejected.

(17) CO}I'IIENT: The inclusion of the agency's f ii-ral
decision on the proposed acLion, as provided in subsection
(e) , should not be part of the EIS.

RESPO\]SE: 'ftre final decision is rna.de after distribution
of the final EIS. Therefore, subsection (e) l-ras been modified
to provide tl-rat an agency reccirrnendation may be included in
the f inal EIS, rvhere appropriate.

following should be added to paragraoh
the qualifications of those in

factual data or giving exDert opinions
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(18) CoM卜 lENT:
gOvernmcnt ,gellCiOS′
the aFFeCted c9unty′
19enCy at cost,

REsPONSE:  The
fOurthヽ in coTlment #9

The cop■es shOu

il:h「 ::lきI:nt6

ca.mnent ls rejected fsf
to this rule.

ld be rna.de Ava.ilable to
and in the courthouse of
be PurchaSed fron the

[f 9) CQMI"IEI']T: The. open-ended time limi
EIS will provide conf lict. with fecleral Ef S's
EIS is being prepared.

the. reasons set

t .for a draft
wlren a joint

ragraph (a)
(b) fo11ow
A ncw
the i-Ef S.

required
coinment

RESPONSE: The open-ended time frame allorvs for coor-
dination lvith federal agencies. rn most cases, the crucial
time limitation,is tile permit decision-making rather thant}re draft tiine frame. That permit time fram5 cannot be
changed by these ru1es. The comment is therefore rejected.

(20) coMi"lENT: There are typographical errors in thisrule which make understanding =ub=."tions (a) (b) (c) and (d)
difficult. Subsection (.a) should be related to a draft EISin the first sentence and that (b) (c) and (d) be clarifiedto ir-rdicate that they apply to the draft Ers and not to afinal EIS.

RESPO}.ISE: This ruf e jtas been modif ied in pato speak directry to the DErs. The actions undlrthose of (a) and apply to the DEfS not the FEIS.paragraph (f ) is added to a,fdress distribution ofA1so, paragraph (e) has been clarified.
(2I) COI1}lEi,tT: A necess_ity hearing should be

rvhere a departmer-rt de sires to extend the time forfrom those receiving a copy of the final_ ETS.

RESPoNSE: The acloptioh of this suggestion r,,ould furtherircrease the time avairable for repry to-trre environmental
impact statement. A necessiLy i-rcaiiirg rtould require aclequatenotice, a time fc-rr hearing, and a tiine for pr.p..-tion ofthe decision f ro,ii the hea.ring. Durirg thcsL .iLtivities, thereory period would be l-reld open in order to proyide fairnessto all parties. Because of the potential foi incrcaseddc1ay, the com.ment is rejected.

(-22)- co}l.I'1Ei.lr: Thc prr.,sent 60 day tiine limit shourd benaintaincd in (4) (bI because it lrrovides a ,'cut and dried',
dcadline, a reasonable tiine for corrlrl€11t, eriminates loop-
ho1es, and de1ay, and l.rnreasonable expense, and wirr rlol bog
dor^in pro j ect s .
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(25) COI1MENT: paragraph (4) (b) .a11ows for unnecessaryde1ay. The maximum 
""rnnJi or aays ioiiori.g r_he ccruientperiod should be set for beginning ;;ii"" and a 9,.-claymaximum should be set for completion of a final ErS.

RESPOT.ISE: This comme,t is rejected for tr-re rcasons setforth in the response to comrnents #22 and #23.
(26) cor"li'lENT: Delete_requirement for stating 

'ow 
theErs was co.sidered and used in oecisionlmaki,g (5i, as bei,g

il:;;3"":lir;:"ne or )4EPA, and as b"i;; precl,laua'-by lesis-

RESPOI{SE: The Cepa.rtner-rt agreesinterpreted by the "*""rtiV. board asprol:osed rule inay be inconsistent 
"ilnSul:scction (5)_ jras bcen dcIcLed.

(21) coi''*rEI'IT: The record. of decision Provirled for in(5) should be more inclusivc and explicit.

because i'.InpA has beenprocedural. Tj-re
this tnterpretatior.r.
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RESPQI\ISE: The record of, decision requirenrent has beendeleted. Ih: 1>rogosa.I 1q theqcfore rejccied.'
(_2BI CQ]WENT: The wri.tten comnentg en a.n EI.S should be

on file at the affected county courtheuse er aya:rrabre from
the ager-rcy for a, prlnting and 1:ostage charge"

RESPONSE: As written, the rule reguifes the EIS
corratents be a.vailabre upeq gequest. naih agency rnay determine
whether a charge is necessary. T'he statutoiy r-spo.,sibil-ities
of county officers do not inclurle filing of bISts or comments
tirereon. The agency cannot regulate county clerk and records
by ru1e. There is nothing to preyent a .ounty officer from
requesting and keeping on file an EfS or comments thereon.

(291 COI'1I4ENT: Delete the no-action alternative in
subsection L7).

RESPONSE: No reason t^,'as given for the comment. To
deret.e this alternative is to r]nnccessarily restrict an
agencyrs possible choice of decisions. Tha proposal is
therefore rejected.

(:O) COlii€NT: There is potential conf lict betweenspecific statutory requiremenls and the linitations setforth in this subsection.
RESPONSE: No modif ication of tl-re subsection is ne-cessary- i{here a specif ic statutory requirernent e:<ists,

tllat requirement overrides the l,1EpA rulds and ',vif I beadhered to by a state agency (see Kadillak v. An.rconca Co.,et df ., ayple)
(3r1 Coi'rri'lENT: supplements to an Ers due to ne\,r cir-cumstances should be required only rvhen the nerv circurn-

stances change the basis for the decision and only i,ujren
dj-scovered prior to implementation of the final .-g..,"ydecision

RESPONSE: The department agrees
have been implemented.

(32) COIILIVIENT: There are ne time periods incorporated
for the final Ers, Thus, there are no time periods for
supplcments

R.ESPONSE: Rufe y(_4) contains time limits for FEISs.
The cornment is therefore rejected

(33) COi.IIENT: Subparagraph (8) (a) (i; implics an agency
l.las-autl-iority to make changes in the applicant,s proposed
action under provisions of I.(EPA rather than other stite larv.

The proposed changes
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RESPONSE: hlhile the comment is well-founded, this
provision or statement provides that rvhere the agency does
have authority and does make a substantial change in the
proposed action, then a supplement must be preplred in the
salTte manl-)er as if and when the applicant makes a substantial
change. This subsectj-on is not desig,ned to allow the agency
to require such changes. The comment is Lherefore rejected.

(34) CO}'D1ENT: As rvritten, subsecrion
incorporation of inforination out of its or
This should not be allowed.

RESPOI'ISE: The departinent agrees . Ihe rule has been
modified by adding to (r) "where"a Dart of an existing EIS
or contemporaneously prepared EIS is incorporated by reference,
that part incorporated shall include suffitient matlrial to
insure the part incorporated will be considered in the
context it was presented in the original EIS. "

(35) COiI,IENT: The legislature considered and did not
accept a bil1 that rvould achieve tl-re ef fect as this subsection(9), thus, it should be carefully reviewed before adoption.

RESPONSE: See response to Comment i!5.

(30; COII4ENT: hThile the provision may help elimii'rate
some duplication in the EIS process, it must be made clear
that the portions incorporated pursuant to (9) :rie subject
to commcnt by the public and must be responded to by the
department.

RESPONSE: No response is needed in this instance as no
changes are requested. It is a comment for emphasis. T"he
agency rvould anticipate conment to the material placed in
the EIS and also responding to and correcting them where
neces s ary

Ilorrever, in subsection (9) (e) , the responsibility which
the agency accepts is ful1 responsibility for tlle portions
of the previ.or.rs EIS as adopted by the agency, not for each
and everything not adopted. Ti-re ivording of (e) has been
changed to reflect this

(32; COl'iIlEl{T: Provision for incorporation of information
from oLl-rer than existing IiIS's in (9) (a) should be made as
this ivould help streamline the EIS process.

RESPOi\SE: The purpose of listing source rnaterial in an
EIS is to provide knowledge of the location of informati-on
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used in an EIS. The reason fof incorporation is to presentmateria.l that ha.s heen addressed previouslf_ foi-nii br.Iro.or.fnforrlqtion in sources other than EISs, while ef, va.lue in
Inu ql"paration of an Ers,. js unlikely'to ha.r7e l:een cornpiredto address tire sa.me er similar issue iresented in the EIS,The comnent is therefof. rejected. ^

(38) coi'lrrlENT: . rn tgL (-lr) , rhe agency should have theoption of circurating u pi".rior= Ers'or iisti'g tr-," pto..=
:.,"h Ers r.ray be found..il-,o.. than bei,g required to do ];oth.Thus, the ivb::d "a.nd', shourd b" ;lri;[;; in rhe secondsentence and replaced by ,'or,'.

RESPONSE: To
comment period forlengthening the EfS
rej ected .

(39) Coi{l..{ENT, 
. ^19{3graph. (9) (c). is not necessary solorrg as paragraph (9) (.dl'reQuire" t-. 

.aa"rra.,m. Thus,delete (c) .

Response: The department agrees- paragraph (9) (c) hasbeen deleted

for i3:l u?8lu*t: subsection (10) should require a sunmary

. RESP.NSE: 
^The department agrees. The change has beenrncorporated. To conform rvith ";;1i;; cr.r..inges, Lhe 1;nquagehas been changed to indicate that a sumrary must be preparedfor both draft and final EISs.

(41) colir'IENT: rncrude an additional subsection readingas fol-lorvs: "A1r- matters stated as fact in an Ers must besupported with citations to 1:rofessional-Iy acceptable crocu_mentation- Arr matters rvhicir.jare ";a supported with suchcitations shal1 be stateJ i=--;["t"*J"a= of opinion,,.
RtrSPoNSE:. '-rhe purpose of the requirement of ristirig ofsource materiql is to provide that the' matters of fact in anEIS. are supported by d6cumentation. To .incIuCe a subsectionsuch as this is a1s6 ta increase possibility i".-""[jectivedetermina.ti.on as there are no crileria fqr iirr-,.i-i; ;;o-fessionat or acccptable in rhis ;;;;;;.i. rhe objectiorssi-ated hy this commerter may arsb b; a<,rcrressed anii it is thePurpose of a review period ind com:nent peniod for suchco:'rments and objections to be adcrress,_-d^a,d presente<i to theprcparing agency- To add them at ahr; poi,t is to .,rrleces-sarily compricate the Ers process. ?he co:nrent is thert:forerej ected .

effectively implement this suggestion theDEISs would neecl to be extend66, thereby
Process. Th.e comment ls therefore
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142)- COI{-UENT: lt qhquld be epphaEized these are guide-
lines only End s.tandagdq a.{ adequa.cy, shquld he p::ovided.

RESPONSE: Th,e policy of MEPA aq set fgrth in section
75-I-I03 provi.des th.e. guidelines necessa.fy fof thcse rules.
rhis policy ha.s been mede part of these niles i.n Rule I.
Excc-pt fof page li.rqi.tatiens, the provisions of this sub-
section are requirem.entsr oot guidelines

(43)- COI'IIIENT: The prov.i'sion for inclusion of a summary
of the adopted or incorporated material shoul-d be broadened
to a1low circulation of the sumrnary when the EIS adopted or
incorporated .a.s avaifable at certain listed places.

RESPONSE: The depaqtment agrees. Along the same
lines, adoption or incorporation by reference does not occur
when the text is included. Therefore, the provision for
incorporation or adoption by including the full text has
been completely eliminated.

RULE VI 」OINT ENVIRONMENTAL IMPACT STATEMENTS

(I) COMMENT: fn the first sentence of
"rnay" put "will-" in its p1ace.

RESPOIISE: The proposed chanqe apLrears
the intt--nt of the legislature in 75-120L(2) (

1:osed ci-iange has been incorporated.

(I) , strike

to be closer to
c). The pro-

(2) , strike(21 COM}.IENT: In the first sentence oft'may" and insert "sha1l. "

RESPONSE: The proposed language would require the lead
agency to request participation of other agencies in draf-
ting the EIS. The lead agency mdy, horvever, have similar
expertise on its own staff and therefore not need to involve
other agencies. of course, consultation with other agencies
is rLaquir:ed in 75-l-201(3). The proposed cha.r'rge is re-
jected,' however, language indicating that thiS prevlsion
applies to preparation rather than consul tati on has l)e.cn
added and the gubsection has been renloved f,rOm the joint EIS
rule and has been made a. separate rule (_nule XII).

(3) CO}1I'iENT: In the parenthetical scntence in (-3)(c),
delete "inay" a.nd replace it with " sha1l.'"

RESPONSE: The proposed change would recluire state
agencies to engage in joint EISs with federal agencics.
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This cquld result in delayq \{hen the federal EIS Process
takes 1onge4 tl-ran the sta.Le. prQcess., AIqor this is im-
posSible fthen'the federal pfocess rtould tpke LOngeP than the
Ltu.te pernlitting sta.tute ai-lows, SinrilarlY, ioint studies
and helrings inay not be possible. iloweyerf use Of the lvord
"nay" was not intended ta a,Ilow agencies ta avqrd joint
preparation v;here it is possible and advantageouS. .-There-torl, the phrase "sh4l1 when pratical and expedicnt" has
bcen substituted.-

(4) coMMEl'lT: At the end of (1[ add a seritence re-
quiring agency determination within l5 tlays or governor
deterrnination-within 30 days in order to protect the public
from inter-agency disputes.

RESPONSE: The department agrees. Ilowever, it cannot
control the Governor's office by ru1e. Tlrerefore, only the
15-day requirement has been added.

. (5) COMI,IENT: The rnandatory cooperation requirement of
(I) and the permissive provision of (2) are inconsistent.

RESPOME: Subparagraph (1) applies when this agency
has jurisdiction over a project. Subparagraph (2) requires
only a good faith effort of aqencies that have no juris-
diction. Language has been added to (2) to clarify the
distinction. Sce nerv Rule XII.

Rtlle VII
P ROGRAlヽ T'lAT IC

PREPARATION′  CONTENT AND DISTRIBUTION OF A
REVIEIマ

(1) COyJ-I4ENT: fnclude rulemaking rvithin the scope of
the prograrnrnatic rule.

RESPONSE: The question ,of EISs on rulemaking is beinq
considered in Rule III. The proposed language therefore has
not been incorporated in RuIe VfI.

t2) COlいlENT:  The tcrm
ment si9n■ ficant■ y affeCting
be defilled。

RESPONSE:  The term is
Mo1ltana Suprcme Court′  or ■n
CEQ ■‐uleS.  In Rule III′  the
whicl■ definitely are within

"major action of state Eovern-
tl-re huqa.n environment't sirould

not defined i.r'r ].IEPA, by the
the ::ecently adoPted federal
dcp.rriment lists those actions

or rvithout the purview of the
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term. This ca.se-by-case determi.nation, due to tl-re lrany
variables inyoh.zed, ha.s. J:een deemed the best App::oach, The
coqrlent +s therefore pejected

(3) COI"IMENT: The improved tirne limits of Rule V t5)
sirould be made to apply to the. distribution of pfogrammatic
reviews

RESPONSE: The. published draft contained a typogra-
phical errer. rrRule V [5)_" ]ias been cl-ianged to "Ru1e V
(4) , t' Lqnguage' has been added to clarify that. the tir,-re
limits of Rule v (4I apply to both disi-ribution and conurent
on prograrxmatic reviews.

(4) COltllENT: Beca,use oftentimes the most important
environmental decisions are made at the progranmatic or
regional Ievel, programmatics or regionals should l:e man-
datory and s}rould address cumulative imlracts, inpacts conrnon
to a. series of actions, and the overall iinpact of the prograrn.

. RESPONSE: Programmatics and regionals are often ex-
temely expensive. Horvever, in most instances the fee biII
is not applicable. I{here there is also no appropriation for
preparation of the document, the department cannot prepare
such a document. Therefore, the discretionary language has
been retained. Hovrever, the language dcscribing tJre contents
of the docurnent has been incorporated.

RULE VIII  sPECIAL RULES APPLICABLE TO CERTAIN l・ lEPA
SITUATIoNS

(1) COli-i"iENT: In subsection (l) , the rr,ord "inunediate"
should be stricken.

RESPONSE: MEPA requires agency compliance ',to the
fullest extent possible. " only immediately necessary actions
should be exernpt from the EIS process. The language has
been changed accordingly.

(2) COI1MENT: fn subsection (21, the confidentiality
of proprietary information should be protected.

RESPOIJSE: There is no legal autiror:ity under state law
to allow this. Tire comnent is'therefore rblccted.

(3) COlttlENT: In subsection (21 , a person should not
be required to go to cour:t to establish confj-cer-rtiality. Ile
should be able to claim it and rnake the challenger go to
court to get the information.
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RESPONSE: Th-e whele conccpt ef the publLc's consti-
tuti.onal f.lgh-t to knew iq l:a.eed on p;gcing the burden of
proVing conf :-dentia.lit.y on the party cf airaing i.t. Tlre
corunen! is rejecte-d.

t4l COI'IMEIIT: I.n -s-ubsection L3I_ lt Is unclear as to
lvhat must be prepared wlth.in 45 days.

RESPONSE: The dcpartment agrees. L'anguage indicating
that the notice must be prepared within 45 dayS has been
added.

(5) COIVIMEi'IT: Subsection (-3I should require that the
Environmental Quafity Council be notified of any conflicting
provisions under any- sta.tutory conf 1icts.

RESPONSE: The departrnent agrees.
has been added.

Appropriate language

(6) COI1MENT: Subsection t4) sl-rouId reguire that
disclosure of direct financial interests only be made.

RESPO}\ISE: Any financial interest, direct or indirect,
could l-ead to the affects sought to be prohibited. The
cominent is therefore rejected.

(7) COMMEIiT: MEPA contains no authorization for
subsection (4).

RESPOI'JSE: The authority to ensure that impact state-
ments as prepared by unbiased personnel is implied from the
impact statement requirement itself and from TitIe 2, Chapter
2, Part I. It should be noted that ti're federal CEQ rules
contain a similar requirement.

RULE IX PUBLIC HEARTI{GS

(_1) CO)'IMENTS: Subsection (_2)(c) should be defete.d and
(a) and (h) should be limited to only tl-rose in the in"rcdiate
area.

RESPQNSE: Al-lowing only those in the immcdiate area to
reqitest a public hearing violates the pulpose of i'1EPA.
f nclusion of (2)- (cl- is consistent with hearing recluirernents
of the APA. TI-ie comment is therefore re'jected.

(2t COIIMENT: The public hearirrg should be held r.iithin
60 days of preparation of the ETS.

Eヽ10NTANA ADMINISTRATIVE RECISTER L-t/t] /30
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RESPONSE: No reason was glven for the p5oposed lirnita-
tion. The s,tatute. linder Which a. pernit is ].S.sued contains
the time f ra.lries f og agency a.ction on the. applica.tion. The
conglrqent i.s ther:efore rejected

(3) COi.IMENT: The request for a public hearing sl.iould
be required to be iqa.de within 15 days of the. EIS draft.

RESPOIiSE: The department agrees that a tiine limit
should be set. Fifteen days is too short a tirne for a
complex EIS. A 20 day time limlt has been added.

(4) COi'1.MENT: Use of the term "applicant whose project
is being evaluated in the EIS t could lead to an interpre-
tation that only EISs on permit applications rcgui-re hear-
ings.

RESPONSE: Subsection l2't_ controls rvhen a hearing is
required. The comment is therefore rejected.

(5) CQIUI{ENT: A scoping process should be included in
the rules.

RESPONSE: The concept of scoping requires public input
on the adequacy of the EIS before drafting the DEIS. . The
purpose is to ensure that all issues that the public is
concerned about are addressed and to a}l-ol,u those issues
about rvhich the public is not concerned to receive lc-ss
attention. The concept is rejecied for several reasons.
First, public input is provided for on the DEIS. Scoping
hearings might I:e required 2 or 3 times if t.he proposal
changes in its initial stages, ds it frequently does.
Second, it is doubtf uI tha[ a public s"o1ii,-rg mLeting woutd
result in narrow'ing of the i-ssues. Third, informal scoping
already occurs, even though no formal public hearings are
held. For those reasons th'e comment is rejected.

(6) COMMEI{T: The agcncy should be reguired to adver-
tise the heqring on;adio and in the ne\lspaper - once rteekly
for 3 consecutive v;ceks before the hear:ing.

RESPONSE: Qf ten the s.ta.tutory time f rames under ',vhich
the perm;-t is igsued do not allow this long a perrod for
public notice. The departrnent agrees that nci.Jspaper and
radio r-rotice is beneficial. Therefore, public notice
Ianguage has been added

(7) COMIiENT: Time linrits for comments at the hearing
sl-rould l:e set for not more than 3 to 5 ninutes.
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RESPONSE: The agency should receiye the maxiinun ;nount.
of testimgny ]n the ti.me elloted fsr the hearing. Tjre tine
allotne.nt fqr each. persen nust be set by the hberj.ngs of ficer
fqr each hearing, dbpending on the number'of, participants.
The comment ]S therefore r:elected.

(B) COI'IIUENT: Hearings should be. required to be held
at a time a.nd place:nest conveniernt tg tl:e pr-:blic - not
during mid-da.y.

RESPOI'JSE: While in most instances alt evening l-rcaring
is preferable to the. public, there are exceptions. Hcarit-rgs
officers should be given the discretion to determine the
time and place best suited for the hearing. Therefore, a
hard and fast rule requiring evening hearings has been
rejected.

(9) COMI4ENT: Both emotior.ral and technical testimony
should be considered on the draft - but only non-technical
testimony shoul-d be taken at the hearing.

RESPONSE: The purpose of the public hearrng is to
receive public testimorry regarding the sufficiency of the
EIS. Tecirnical testimony relevant to this issue cannot be
excl-uded. 'Ihe comment is therefore rejected.

(10) COI"iI{ENT: The agency should f urnish guidel j nes to
what it .,vants to hear frorn the public.

RESPONSE: The depart;nent egr:ees. Language rc.quiring
tl-re press rel.ease or not-ice to state what nature of testi-
mony it rvisires to receive has been adtled.

(If ) COi'tiriENT: No ef fected agency representative should
be allorved to give testirnony.... f rom tl-re f Ioor.

RESTDONSE: The department agrees that no represer-rtative
of an agency participating in preparation of the EIS silould
be al-lowed to testi.fy. Language to this effect has bc,:n
added -

( 12 ) cor'ii"lENT :

pcrsons rvlto attend

RESPONSE: Tra
and time consr-trrinq.
tapes rath<--r t,han a
ed and responr-lcd to

A transcript slrould be furnished to alI
tl-re hearing or recluest one.

nscri pt prepar:ation is extremely costly
TIre clepart.ment relies on notr:s and

transcrii>tion. All commt--nts are sunmariz-
ir-r t,I-ie fit-ral EIS, ruhich 1s aV,rilable on
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LECISLATIVE HISTORY OF THE MONTANA ENVIRONMENTAL POLICY ACT AND
THE ENVIRONMENTAL QUALITY COuNCIL

Born of the fledgling environmental moveuent christened on the first Earth
Day in April, 1970, Ehe Montana Environmental Pollcy Act took iEs place as
foremost of a series of exanples of increased environmental awareness on the
Part of the 1971 Montana Legislature. While oEher legislative measures
focused on specific, single, envi-ronmental issues, MEPA addressed. the entire
range of environmental concerns and directed an integration and coordinati-on
of the various other environmental policies, programs, and responsibilities.

Patterned closely after the Natlonal Environmental Policy Act enacted in Lg6g,
MEPA includes Ehree distinct parts: the first establishes a policy for rra

Product,j.ve and enjoyable harmony between man and his environmentrr and requires
state governlDent to coordinate state plans, functions, and resources t.o
achieve various environmental, economic, and social goa1s. It also establishes
(even before the 1972 Constitution) that each person is enritled to a healthful
environuent and has a responsJ-bility to enhance and preserve the environment.
The second part sets out requirements for state agenci.es to carry ouE the
above policies through the use of environmental impact statements, the conEents
of which are Prescribed. The third part is the one on which this lcgislative
hlstory will focus - that establishing the EnvironmenEal Quality Council and
outllning its authority and responsibilities.

It is in this area that MEPA departs somewhat from the National Environment.al
Policy Act. NEPA sets up the President's Councll on Environmental Quality - an
executive agency responsible to che Chief ExecuEive. MEPA establishes the
Environmental Quality Council, with a structure unique in the United States
auong entit.les with sirnilar purpose, as an ageney to be couposed of members
of the Legislat.ure, the pub1lc, and the execuEive branch. EQC was to be an
arm of the Legislature with the added public and executive branch diversifi-
cation. This diversity was intended, according to George Darrow, the Councilrs
first chalrman and chlef sponsor of MEPA, to assure that a broad perspecEive
would be m:intained in the discharge of the Councilts responsibllities.

The lnitial Council members had a clear idea of EQC's role. According to
Darrowrd the EQC is not a regulatory agency. It is noE an environmenEal control
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agency. Responsibility for these functions lies with various existing agencies
in the executive branch of state government. Instead, Ehe Councllts role is
to anticipate environmental problems , anaLyze their root causes, perceive
alternatives, and recommend preventive action.

The EQC has an important role in maintaining a policy overview of state programs
with envlronmental consequences to assure that state environmental policy is
consistently observed. It also fulfi11s the urgent need for a mechanism within
state government to better coordinafe and integrate the various environmental
programs of state agencies already in existence. In the past, environmental
problems have often been dealt with in a piecemeal manner because of the lack
of such a mechanism. The Coal Task Force, recommended by the Council and
implemenEed by the governor, illustrates the Council's cocrdinating, integrating
role.

The objective of the Council is to build up the environmental judgment of state
agenci-es raEher than to substitute it.s oum. The requirements of an impact state-
ment elevaEe environmental considerat.ions to parity with economic and technical
considerations. Each agency is then responsible for making its own balancing
analysis after ful1 disclosure of the consequences involved in its decision.
In essence, the environmental impact st,atement Process establishes systematic
planning procedures t.o be observed by all state agencies in the interest of the
lorrg-t.r, welfare of Mont.anans."' (First Annual Report, L972)

Ten years later, as a nehr Council re-evaluates its ro1e, it may be useful to
examine how succeeding legislatures viewed EQC's role and sEructure and attempted
to nodify ir. The following outline describes the legislative history of EQC.

L97 3

Sponsor

Darrow

Legislatio,

S」 R 24

Subject

EQC Energy
Policy Study

Purpose

To enable the 1eg-
islature to adopr a
comprehensive energY
policy.

Sta tus

Adopted; study com-
pleted; no official
comprehensive policY
adop c ed .

Turnnn HJR 9 EQC Land Use To enable the leg- Adopted; study com-

Policy Study islature to adopt a pleted; reconmendations
comprehensive land rejected in 1975. -

use PolicY.

Comment: The above two resolutions provided for a major portion of EQCts work
Ln L973-L975. The Energy Policy Study travelled a bumpy road to complecion. It
had several study coordinators, and publication of the final report produced modest
fatfare and relatlvely 1itt1e controversy. Conversely, the Land Use PoIicy Study,
while generally regarded to this day as a high-qualiEy research document, stimu-'
lated major debat.es of an acrimonious naEure. In a 1980 President's Council on

Environmencal Quality Report that overviews the progress of environmental law over
the past ten years, the fai-lure of comprehensive land use legislation to Sain
passage is noted as a significant exception to the record of environmental progress
established 1n other areas. Montana is no except.ion-lJr its-1ack of suclr lggislation.
The iegistative-i"."rr."dations of the EQC Land'Use Policy Study not only feiled to
gain passage, they established a black mark against EQC in the minds of many legislators
concrrroad with the issue. In addition, other legislation endorsed by EQC had mixed
SUCr,:SS.

ヽ
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L97 4

Sponsor     Legislation     subject       Purpose S tatus

Brown HJR 73 EQC promorion Adequate representa- Adopted
of economic tion of economic
analysis in aspects of the total
EISts human environment.

L975

Sponsor     LegislatiOn     Subj ect       Purpose Status

Graham SB 332 Repeal MEPA Eliminate function Ki1led; the bill
(as intro- of EQC. was later amended to
duced) revise appointment of

members buE r^ras still
ki1led.

Hager HB 401 Revise EQC Tie EQC more closely Enacted.
members terms to legislatureIs
and make gov- conEroll public
ernor's repre-members appointed by
sentative non-legislature instead
voting. of governor.

Comment: The introduction of SB 332 reflected a growing discontent with EQCrs
strong environmental philosopy advocacy role. IIB 401 v/as seen as a compromise -a u/ay to make EQC more accountable to the Legislature. Efforts in the form of
amendment to the above bills to provide for easier removal of the executive
dlrector failed.

L977

Sponsor     Leg■ slation     Subj ect       Purpose Sta tus

il.,ry sJR 14 Reduce the sEreamline Ers pro- Adopted.
costs and cess; make it more
duplication accessible to public.
in EIS's

Dunkle sB 82 Re.rise mem- Remove pubric mem- Kilred.
bership of bers from EQC.
EqC

i'Iathe HB 662 Environmental Redef ine role of Killed.
Policy Plan- EQC and environ-
ning and Leg- mental policy;
islation coordinate environ-
Study mental planning.
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L977 (Contlnued)

Sponsor     Legislation     Subject       Purpose s tatus

Warden SJR 7 Renewable Establish commiEtee Killed.
resource to develop an inform-
research ation system for in-
clearing- state renewable resource
house reports.

Roskie SB 302 Speeify that Reinforce second Killed.
MEPA does not Beaver Creek South
expand agency decisionl limit
decision- scope of MEPA.
making
authority

Hager SB 388 Amend IIEPA Clarify state Killed.
agency duties and
provide judicial
review.

Meloy HB 592 Amend MEPA; Give scope to MEPA Killed.
specify the similar to that of
governor's NEPA; expand its
role authority.

Hager SB 314 Change Have vacancy filled Enacted.
method of in same manner as
filling original appointment
vacancies on instead of by Council.
EQC

Couuoent: In L977, EQC and MEPA were the subject of much legislatioc and controversy.
Yet with Ehe exception of SB 314, the legislature could not agree on a new role for
MEPA and EQC, so the status quo, aE. least statutorily, was maintainel. The Councilrs
internal proeedures were revised to diminish EQCts controversial ima-'t,, however.

L979

Sponsor     Legislation     Subj ect       Purpose Status

Kraalen HB 680 Abolish EQC Retain MEPA; elimi- Killed.
nate EQC.

Hager SB 246 Change com- Remove public mem- Killed.
position of bers, governorts
EQC; change rePresent.atlve;
name change image.
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1979 (Continued)

Sponsor     ■cg■ Slation     Subj ect       Purpose

ゝ

Roskie/
Natural
Resources
Comllittee

Sponsor

Keurnis

Dover

Quilici

SB 506

Legislat:On

HB 682

SB 282

HB 398
HB 801

Subject

Abo■ ish EQC

Agency Prohibit expansion Ki11ed.
decision- of agency decj.sion-
making making; authorize
authorit.y EQC to revi_ew legis-

Iation for potential
impacts.

Status

S tatus

Killed.

Enacted.

Comtrent: Agai-n, the legislature did not reach agreement on a new role for EQC.
It did direct EQC to conduct three interim studies: one on bentonite developmeng
(HJR 51), another on natural resource permit procedures (HJR 60), and another
on promotion of environmentally sound natural resource industries.

1981

Purpose

EQCr s present
function no longer
viable.

|~｀

Energy and Expand role of EQC Killed.
Natural as adjudicator of
Resources complaints on
Council resource issues.

AlEernative Give legislative
Energy oversight. of the
Program program through

EQC.

‐
～

，

ｔ

＼

Comment: Again, both efforts to expand EQCts authority and Eo abolj,sh it were
reject,ed by the 1981 Legislature. A consensus that EQC needed new.-membership
and a renewed sense of direction prevailed, however. EQCts recommended legislation
on small-scale hydro-electric development received favorable consideration as dida resolution on rerefined oil; however, oEher EQC legislaEive recommendations
(HJR 51, HB 506, HB 373) did nor fare as well.

The past ten years of legislative activity regarding MEPA and EQC reveal lirtle
consensus over Eheir roles. Yet this legislative history identifies Lrhat past
legislatures have not wanted MEPA and EQC to be. The Environmental Quality Council
was established in an era when legislative oversight of government activities was
not as popular as it is today. YeE it appears to be a vehicle by which oversight
of Montanats natural resource, energy, and environmental programs rnay be effectively
lmplemented, given proper direction by council members, the public, and ghe
Legislature as a whole.


